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EXCERPTS FROM DEPOSITION OF LAWRENCE F. ORBE, III 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

• ■th* o -us o a c ri • *■ r n -j 1 j - r « r- c.- r- -s 

D“Z INVESTMENT COMPANY p 

Plaint: ff, 

-against 

ROBERT E„ HOLLOWAY, MELVIN S TALE, MAURICE 
Jo BRICK, PETER E, SIMON, NORMAN BRALSLER, 

CHARLES GILLER, HERBERT E HARPER, D. 

GORDON MCKINLEY, JAMES R„ MOSELEY, I > I, 

JACK G 0 TAYLOR, DALLAS S„ TOWNSEND, ..R c , 
and NJB PRIME INVESTORS, 

Defend! h>s, 

and 

SECURITY MANAGEMENT CO,, INC,, CANTO T , 

FITZGERALD f, COo, INC,, BRUCE R DAVIS, 

JEROME ZIMMERMAN, RALPH M„ BECKER, SJUL 
BECKER, BERNARD KROLL, MAX SOPHIER, 

HAROLD LEVOW, HAROLD 3, LEVIN, HARVEY 
JACOBSON, and SEYMOUR WEINBERG, 

Additional Defendants 
to Counterclaims 

c ■ • ■ *- .. ■' ■— x 

DEPOSITION of LAWRENCE F, ORBE, III, 
taken pursuant to Notice, held at the offices 
of Wachtell, Lipton, Rosen § Katz, Esqs„, 

299 Park Avenue, New York, New York, on the 
16th day of July, 1974, at 3:35 p i. , 
before Irwin H 0 Benjamin, a Notary Public of 
the State of New York, 


BENJAMIN REPORTING SERVICE 
5 Beeknan Street 
New York, New York 10038 
374-1138 
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Excerpta from Deposition of Lawrence F. Orbe, III 


APPEARANCES: 

RUBIN, WAChiEL, BAUM 5 LEVIN, ESQS., 
Attorneys for Plsintiff 
S98 Madison Avenue 
New York, New York 10022 
BY: MAX WILD, ESQ., and, 

STEPHEN Ao MARSHALL, ESQ., 

of Counsel 

ANDERSON, RUSSELL, KILL g OLICK, ESQS., 
Attorneys for Cantor, Fitzgerald 
600 Fifth Avenue 
Rockefeller Center . 
new Toil;, Maw York 10020 
BY: LAWRENCE KILL, ESQ,, and, 

RICHARD W„ COLLINS, ESQ., 

of Counsel 

WACHTBLL, LIPTON, ROSEN 8 KATZ, ESQS., 

Attorneys for Defendants (Except NJB) 
299 Park Avenue 
New York, New York 10017 
BY: HERBERT WACHTBLL, ESQ., 

of Counsel 


SKADDEN, ARPS, SLATE, MEAGHER Q FLOM, ESQS. 
Attorneys for NJB PRIME INVESTORS 
919 Third Avenue 
New York, New York 10022 
BY: THOMAS J. SCHWARZ, ESQ., and 
MICHAEL MITCHELL, ESQ., 

of Counsel 


0 0 0 
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LAWRENCE F, 0 R B E, III, having 
been first duly sworn, was exatined and testi 
fied as follows: 

EXAMINATION BY MR, WACHTELL: 

Q Would you state your full raiae and present 
home address? 

A Lawrence F, Orbe, III, 15 West 72nd, 

* * * 


5 * * * 

Q Now, Mr, Orbe, would you state by whoa 
you are employed? 

A Cantor, Fitzgerald f, Company, lnc 0 , 13*5 Avenue 
of the Americas, 

Q How long have you been eeployed by Cantor, 
Fitzgerald? 

A Approximately two years. 

Q Would you describe the nature of tha business 
of Cantor, Pitsgerald? 

A Cantor, Fitzgerald is an investment banki lg 

firs, which conducts a general brokerage business, 

Q Is it a member of any Exchange? 

A No, it is not, 

Q Is it a member of the NASD? 

A Yes, 


Q 


What is your position with Cantor, Fitzgerald? 
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Orb* 6 

A I believe a vice president. 

Q Briefly describe the nature of your duties 
and responsibilities. 

A I an the officer in charge of the Hew York 
Corporate Finance Department; which department handles 
corporate clients, as opposed to individuals. 

Q Is that th© sole function of the New York 
Office or does the New York Office as distinct from 
your responsibility do other things as well? 

A Yes, the New York Office does do other things. 

Q Those are beyond the scope of your responsi~ 
bilities? 

A That is correct. 

Q Just briefly, would you describe what other 
functions are handled out of the New York Office? 

A Trading in government securities, trading in 

corporate bonds, trading in the secondary money market, 
repos, certificates of deposit. 

Q Where is the principal offi.ce of Cantor, 
Fitzgerald? 

A 232 North Cannon Drive, Beverly Hills. 

Q California, of course? 

A Yes. 

Q Would you briefly recount for me your ex- 
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Excerpts from Deposition of Lawrence F. Orbe, III 

Orbe 7 

perience and employment history prior to your coming 
with Cantor, Fitzgerald two years ago? 

A For the fi.e years prior to joining Cantor, 
Fitzgerald, I had my own partnership in the investment 
banking business. 

Q And prior to that? 

A Prior to that for some nine years, J was the 
partner in charge of the Corporate Finance Department 
at a firm then known as Glore, Forgan,. 

Q Are there other employees of Cantor, 

Pitzgerald who work under your supervision in the New 
York office? 

A Not directly. 

Q Who is Mr. Miller? 

A Mr. Miller is a senior vice pres dent of the firm. 

Q What office does he work out of? 

A New Yorkc 

Q And is he in charge of the New York office? 
A No, he is not. 

Q What is his function? 

A Administration. 

Q Anything else? Or does th?t pretty well 
describe it? 

A I would say that a very, very sizeaoie portion of 
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Orbe 8 

his time is devoted to the administration of the affairs 
of Mr. Cantor personally, separate and distinct from 
the affairs of the firm. 

Q What officer of Cantor, Fitzgerald is in 
charge of the New York office? 

A George V. Delson. 

Q What is his title? 

A Executive vice presidents 

Q To whom do you report? 

A Mr. Miller. 

Q Do yuu know a nan called Bruce Davis? 

A Yes. 

Q How long have you known Mr. Davis? 

A Off the record for a minute. If I have a little 

calendar in front of me, it is going to help me. 

Just a plain little calendar, is that all right? 

Q By all means. 

A Read the question back. 

(Record read.) 

A Approximately six months. 

Q I take it that takes us back to January of 
this year, is that correct? 

A That is correct, 

Q And would you tell me how you first met Mr. 
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Orba g 

Davis„ and under what circumstances? 

A 1 met Mr, Davis in New York in oy office in connect 
ticn with Mr, Davis’ desires to expand the scope of the 
activities of his existing company, and basically, he 
was looking to me, ay advice and assistance in connec 
tion with this expansion, 

Q Was that existing company Security Management? 

A Yes, 

Q Are you aware how Mr, Davis came to you? 

A He was introduced to the firm and directed to me 
by a mutual acquaintance of Mr, Davis and the firm, 

Q Who is that? 

A I don’t recall, 

Q Was that mutual acquaintance present at that 
meeting that you started to describe? 

A No, he was not. 


★ ★ 
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10 * * * 

Q To tho best of your knowledge or informa¬ 
tion, was Mr. Davis in communication w;.th anybody else 
in the firm before meeting with you? 

MR. KILL: If you have any knowledge of 
prior contacts. 

Q Or any information? 

A My best recollection is that he siet Mr. Miller 
and I approximately the same time. He might have 
met Mr. Miller a little bit earlier. 

Q Was this mutual acquaintance to whom you 
referred acquaintance of yours or an acquaintance of 
Mr. Miller's or someone else in the firm? 
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Orbe 11 

A I don’t think ~~ 

MR. WILD: Objection to tie fora of the 
question. 

MR. KILL: Objection. By definition, I 
think the answer mutual eliminates the subject 
in the question. 

MR. WACHTELL: Wo. The witness previously 

MR. KILL: He said a mutual friend 

MR. WACHTELL: He said mutual acquaintance, 
and my question is, mutual on on 3 side with Mr. 
Davis, and on the other side it vas not clear 
from the previous answer whether the mutuality 
ran to Mr. Orbe or to perhaps Mr, Miller or 
perhaps to somebody else at the firm, and that 
is what I am seeking to ascertain, and he said 
he doesn't know, and ««> 

Q Am I correct? 

A Yes. 

MR. KILL: I hcve no objection to you 
clarifying the record. 

Q Now, at this first meeting, was anybody 

present other than yourself and Mr. Davis? 

MR. KILL: Repeat the question. 

(Record read.) 
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Orbe 12 

A Mr. Hiller was present. 

Q Anybody else? 

A No. 

Q Did you take notes of anything that trans¬ 
pired iring the meeting? 

A No, I did not, 

Q Nothing at all? 

A No. 

Q Did Mr. Miller? 

A .Mo. Not that I know of. 

Q Did you write any Bcaorandjia subsequent to 

the meeting of the subject matter thereof or any part 
thereof? 

A No. 

Q Did you open „ny file or any account or 
any internal reference with respect to Mr. Davis or 
Security in the files of Cantor, Fitzgerald? 

MR. WILD: I an going to object to the form 
of the question. I seek clarification as to whether 
that is at any tine or with reference to that 
initial meeting. 

MR n WACHTELL: I an now asking at or about 
the tine of that initial meeting or within a few 
days thereafter. 
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f 

That is still the time focus and time 
frame of ay question* 

MR,, WILD: I haye no objection, 

A No, I didn't, 

Q Did anybody else, to your knowledge or 
information? 

A To i,y knowledge, no one else, 

Q Would you toll me your here recollection 
of what was said at that meeting? 

A Mr, Davis explained the eviration of his company, 

Q Whet did ho say? 

^ recollection would ba substance only, 

I can't remember his exact words, 

Q To the extent that you do lot recall exactly 
the words, I would like to have your r;est recollection 
of the substance of what he saidr 
A He described his company as havi.-.g two basic 
components; one, apartment and management, and the 
other real estate development and join: venture with 
builder -developer. Me described the scope of his ectivities 
to include the south, Atlanta, Florida 

He described his management. He grve us references, 
and gave us a preliminary discussions f .s to his views 
and methoos of expanding, scope of activities of his 
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present operation 

Q Tell me to the best of your recollection 
what he said on that subject? 

A He was interested in finding possible candidates 
to be merged or companies to be acquired in similar 
businesses. 

Q Did he say anything else on that subject 
of his ideas of preliminary ideas of how to expand 
his activities? A 

A Not at that meeting. 

Q Do you recall anything else that he said 
at that meeting? 

A He invited me to Atlanta to see his operation, to 
see it and understand it, and to meet his people. 

Q Did you or Mr 0 Miller at that meeting say 
anything on this subject of the ideas that Mr. Davis 
had put forward of how he was thinking of expanding 
his activities? 

A Not really. We let him know that wo would like 
to think about the whole subject matter for some time 
before we got back to him. 

Q Did he indicate whether you thought that 
you could be of some assistance to him? 

A We weren't really sure at that time., 
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Orbe 15 

Q Was there any discussion irc’a hi* of what 
type of assistnnce he was looking for from you? 

A At that early tine, specifically ho was leaking 

for help in finding situations„ 

Q That is what he said? 

A Yes o 

Q And by that, you mean ident5 Tying a jarticu 
lar company or companies which would fit into this 

plan that he was expound ng? 

A Yes. 

Q Were any specific company or companies 
mentioned at that first meeting? 

A No. 

Q Any ideas tossed out on tha table of 
possibilities? 

A No 0 

Q Any type of companies mentioned, category 
of companies? 

A Only insofar as they ?aight be in fields allied 

to the existing areas of activity of Security Manage¬ 
ment » 

Q Was there any mention of PJilTS? 

A Noo 

Q Was there any discussion as to any ccmpensa^ 
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tion basis upon which Cantor, Fitzgerald would perhaps 
be willing to be of assistance to Mr. Davis, if it 
should determine that it was in a position to be of 
assistance and desired to do so? 

" > A Not at that neeting. 

Q Was there any discussion tis to Mr. Davis* 
or his company's financial resources or where he thought 
he would seek financial resources to t.ccomplish what 
he was talking about? 

— k * ^ 

A Only to the extent that we requested financial 
statements so that we might review them. 

Q Was anything said by him where he thought 
he could go for money if he needed money? 

A No. 

Q Was anything said by him on the subject of 
whether you would be in a position to play a role 
in raising financing for whatever project he should 
undertake? 

A No. 

Q Not at that meeting, is that correct? 

A That is correct. 

Q What happened next? 

A I accepted Mr„ Davis* invitation to visit Ms 

Atlanta operation. My best recollection would be about 
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the week of February 11 , 

Q And how long did you stay in Atlanta? 

A Two days* 

Q Did you meet with Mr Davis chore? 

A Yes* 

Q Did you meet with anybody ?ls© in connection 
with the purpose of your trip? 

A Ralph Becker„ 

Q Anybody else? 

A No* 

Q And who vac Ralph Becker? 

A President of Security Mann' orient , 

Q What did you do during tho;e two days in 
connection with, as you have described it, trying to 
get a better picture of his operation? 

May I ask this: Wes Mr* Davis at the first 
meeting in essence asking whether — i-»t ne rephrase 
that, I don't want to suggest ar answer* 

v ' as Davis at tnt first meeting asking 
whether Cantor, Fitzgerald would take Security on as 
an investment banking client? 

MR* KILL: Before you ansv.ir, would j ou 
answer the phone, repeat the question* 

(Record read Q ) 
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A That is a fair stateaent, and I will agree with 
that. 

* * * 

19 * * 

Q Did Mr. Davis in substance during the course 
of the first conversation indicate to you that he wished 
Cantor, Fitzgerald to take on Security as an invest-’ 
Bent banking client? 

A Yes. 

Q Now, would you briefly describe what you 

did in Atlanta with respect to Security or Mr. Davis 
or Mr. Becker in those two days? 

A I analyzed their financial statements as presented 

to bo; and data relating to the individual properties 
that they presently owned and managed; and their 
properties under construction or developacnt, and I 
listened at great length to Mr. Becker describe to ae 
how he ran the company. 

Q Now, during the course of those two days, 
did you have any further discussion with either Mr. 

Davis or any discussion with Mr. Becker on this subject 
natter of Mr. Davis' ideas for expanding the activities 
of Security? 

MR. WILD: I wasn't able to folio*- the 
whole question. 

(Record read.) 
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Orbe 1 0 

MR, WILD: Thank you, 

A Yes, 

Q And who participated in s» :V discussions? 

A Myself and Davis, principally, 

Q Was Mr, 3eckcr present at any such discussions? 
A In and out; basically, 

Q And tell aie now, did you lacks any notes 
of those discussions or any part thereof? 

A I don’t believe .1 did, 

Q When you returned to New York, did y ju 
write any meuoranduia which incorporated any part of 
any such discussions? 

A No, 

Q Did you write any laeftorandum of your views 
or analysis of financials or the activities or other 
properties of Security that you had learned when you 
were down in Atlanta? 

A No, 

Q As of this point, there is scill not a single 
scrap of paper to your knowledge generated by Cantor, 
Fitzgerald with respect to Security and Mr, Davis, is 
that correct; I don’t aean today, I aoan as of the 
point at which you cone back to New York, 

MR, KILL: I object. He is speaking for 
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himself, and not Cantor, Fitzgerald. 

A Right. 

Q You came back to New York, and a few days 
thereafter, to your best knowledge, there is not a 
single scrap of paper that has been generated in the 
Cantor, Fitzgerald files? 

A That is correct. 

Q Were any materials furnished to you that 
you brought bock from Atlanta or were any materials, 
for that matter, left with you in New York by Mr. Davis 
during the course of the first discussion? 

A The first discussion, no. 

Q In the interim, did you receive anything? 

A No. 

Q Was anything given to you in Atlanta? 

A Yes. 

Q What? 

A Financial statements of Security Management. 

Q Anything else? 

A Details with respect to the existing properties 

and the properties under development. 

Q Anything else? 

A Resumes of the principals. 

Q Anything else? 

* * * 
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Q NoWp Mr„ Orbe, would you tell me vrhat you 
discussed with Mr. Davis in Atlanta with respect to 
his idca3 for expanding the activities of Security? 

A 1 gave him several ideas a3 to possible candidates 
or companies that ho night look at, analyze„ with a 
view to either norging with then or acquiring control 
of them, 

Q Would you toll me what companies wer« dis¬ 
cussed? 

A I only remember two, 

Q What were they? 

A Data Lease Financial and Delta Corporation of 
Anericao 

Q What else was discussed on that subject 
of his ideas for expanding tho activities of Security? 

A I gave him Material on those two companies, 

asked him to review it„ and suggested that he moot 
me in Ploride s to visit them, 

Q To visit the companies? 

A Yes. 

Q They were both Florida^basid? 

A Yes, 

Q Was there any furtheT discussion in Atlanta 
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in the first place as to whether Cantor, Pitzgerald 
would be willing to take on Security ,is an investment 
planning client? 

A No. 

Q Was there any further discussion as to 
what financial compensation Cantor, Fitzgerald would 
be thinking about if it were willing? 

A No. 


* * * 
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Q Mr. Orbe, t. r as there an/ further discission 
rt that tlae as to whether Security or Mt„ Davis would 
coae up with tha financing for c ie3c proposed ctivities? 
MR 0 WILD: Objection to the fora of the 
ouestion. 

MR. KILL: i join in the objection. 

Q Would you answer the question, pleas;. 

A He. 

Q Was there my furtLer discussion ‘it :hat 
tine as to whether Cantor, Fitzgerald ita.ild be asked 
to play any rale in cottang up w.i :h any such financing? 

A No, 

Q Do you recall anything else r>£ the discus^ 
sions at that tine in Atlanta during the course of your 
visit? 

A We nade arrangements to go to Florida to retain 

Florida counsel, and I went back to New York. 

Q What happened next with respect to 
any relationship or potential relation ship between 
Cantor, Fitzgerald and Mr, Davis or Security? 

A Repeat that question. 
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(Record read.) 

A I net Davis in Florida. 
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Q When was that? 

A Round February 22. 

Q And what did you do? 

A Attended the annual meeting of tata Lease 
Financial. 

Q Did you participate in the annual aeeting 
in any way either you or Mr. Davis? 

A We asked questions. 

Q Anything else? 

A No. 

Q What else did you do in Florida? 

A We net vith Florida counsel. 

Q What else? 

A We went back to Atlanta. 

Q Who selected the Plorida counsel that you 

net with? 

A I reconnended. 

Q Now, in Florida, first, did you have any 
further discussions with Mr. Davis, first on the subject 
of whether Cantor, Fitzgerald was prepared to take on 
Security as an invostaent banking client? 

A 


25 


Por this particular transaction, we were — we 
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would have boon the dealer manager of 3 tender offer, 

Q Are you talking about Cat J »'-se now? 

A Yes, 

Q And was that contemplated tc oe a friendly 
tender offer or a hostile tender effe* ? 


MR, KILL: I wa 11 object <c tie forte, 

MRu WACHTELL: On what y rcund? 

MR, KILL: The character!/ation of friendly 
and hostile, I don’t think this witness is qualif sc. 
to tins ve>- 0 


Q 


do you know the difference 


l .3 -.wee 1 a friend ly 


tender offer and - 


KILL* Those - as you k.rrr. I 4 r, Wrxh 
tely, those words have meanings i.v :ne st: :e of 
law, which this witness is not lomii.tent to 
deal with in torus of a question, as a lay witness, 
Q Do you know the diffore .ee between a friendly 
tender offer and a hostile tender offer? 

A Yes, as a layman, 

Q As a layman, J was 1 t i wt re there , is a 
le^al definition,! always thought tie dicoreice was a 
lay difference, I ry\ sure I car la; r vary a »c!i from 
you, but educate me soc»e other time, will you? 

Mr, Orbe, was it contemplated that the 
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tender offer for Data Lease would be a friendly one? 

MR 0 KILL: I join — 

A I don't know, 

Q Did you have any discussions with Data 
Lease as to whether they would be receptive to a tender 
offer by Mr. Davi3 or Security? 

A Yes. 

Q Did you have any agreement with Security 
or Mr. Davis as to the financial basis upon which 
Cantor, Fitzgerald would be prepared to act as a 
broker-dealer on a tender offer for Data Lease? 

A Financial arrangements between Security Management 

and Cantor, Fitzgerald? 

Q Yes. 

A For that transaction? 

Q Yes. 

A Yes. 

Q Were these in writing? 

A No. 

Q What were they? 

MR 0 WILD: I will object to the relevance 
of this question as being far boyond the scope 
of any of the issues that are framed in this 


lawsuit 
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MR. KILL: I will join in that objection. 
MR 0 WACHTELL: It seems to me the relevance 
is pretty clear. If you ’farted eh: to state it. 

I will scate it, but if you are not directing 
the witness not to answer, we will proceed, and 
your objection is noted, 

Q What were the termsV 

A As dealei''nanagor, wo would charge sixty cunts 

a share for those shares tendered, retaining 15 cent' 
as nanagewent, and paying cut tbs other 45 cents to 
soliciting brokers„ 

Q Now, while you wore in Fir rid.% did you 
have any further discussion with Mr, Havis on ths 
subject of I will withdraw that. 

Did you have any discussi'.n with Mr, Davis 
while you wore in Florida on the source of fina cing 
for a tender offer for Data Lease? 

A Yes. 

Q And what was that discussion? 

MR, KILL: I will note for the record an 
objection on the ground of relevancy, if you 
accept that, wo can expedite this entire ■ ’ 

MR, WACHTELL: I accept your objection, and 
note it for the record. 
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MR„ WILD: And I join in that objection. 
MR. WACHTELL: Okay. 

Q What were those discussions, Mr. Orbe? 

A I asked Mr. Davis if he had the resources to 
handle or pay for 400,000 shares at *;even, and he 
assured me that he did. 

Q Is that the totality of the discussion? 

A Yes. 

Q When you say ”he," were ycu referring to 
Security? 

A Bruce Davis. 

Q Mr. Davis personally or Security? 

A We didn’t Bake a distinction. 

Q You had previously reviewed the financial 
statement of Security, is that correct? 

A Yes. 

Q Did that financial statement indicate a 

cash resource of $2,800,000 for the purpose fef making 
a tender offer? 

MR. WILD: Objection to the form of the 
question. 

MR 0 KILL: I join in the objection. 

Q Would you answer the question? 

4 Between the financial statement of Security, and 


1 


39 


2 

3 

4 

5 

6 
7 
• 

9 

10 

11 

12 

13 

14 

15 

16 

17 

It 

19 

20 
21 

22 i 

23 

24 

25 


A 9 ;; 9 

Excerpts from Deposition of Lawrence F. Orbe, III 

Orb© 

the financial statement of Bruce Davis, I saw adquate 
assets to support that kind of investment on his part. 

0 Did you ses adequate cash as dist net 
from underlying assets? 

A No. 

Q Did you see adequate liquid assets? 

A Partly. 

Q Were the totality of the i.sr.ets you saw 
cash, liquid assets, and assets upon vhich cash could 
be realized as for example by loan? 

A Yes, 

Q And did it take all throe to come up with 
the requisite $2,800,000 as you read the financial 
statements? 

A Yes, 

MR, WILD: I object to the form of the 
question, 

MR, KILL: I join in the - jection, 

Q Did you make any notes of your discussions 
in Plorida? 

Did you write any menoranca at any 
time thereafter of any of the discus;ions that had 
transpired in Florida? 

A 


I might have prepared a one-paregraph summary of 
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the Data Lease proposal; I an not sure. 

MR. YfACHTELL: 1 call for the production 
of any such sunaary if it exists in the custody 
or control of Fitzgerald. 

MR. KILL: So that we can aove this deposit 
tion along, 1 will refer to ny earlier answer with 
respect to your request for documents and incor¬ 
porate it at this point with respect to your 
present request for documents. 

Q Now, was there any discussion in Florida 
of any other possible takeover candidate other than 
Data Lease? 

A The Delta Corporation was discussed. 

Q And was anything done on t^at subject? 

A There was extensive litigation ponding in the 

Delta Corporation natter, which we decided to defer 

any decision on, doing anything about the coapany until 

/ 

that was settled. 

Q An I correct in understanding that this 
was litigation not involving Mr 0 Davis or Security? 

A Correct. 

Q Was there any discussion of any other takeover 
candidate? 

A Not at that tine. 
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Q You testified that you then went back to 
Atlanta with Mr* Davis, is that correct? 

A Yes 0 

Q And how long did you then stay in Atlanta 

sir7 

A I stayed another day on another uatter. 

Q Unrelated to Mr. Davis or Security? 

A Yes. 

Q Did you have any further discussion whatsc 
ever with Mr. Davis either on the plans back to Atlanta 
or in Atlanta on this subject of a possible takeover of 
Data, Delta Corporation or any other candidate? 

A No. 

Q Any further discussion of the general, 

subject of Cantor, Fitzgerald acting as investment 
maker to Security or Mr. Davis? 

A No. 

Q What happened next? 

A Someone else moved into the Data Lflt?e situation 

and acquired very, very substantial ancm-t of shares, 
and ran the price up far beyond what \i , i d ought was 
a reasonable valuo. 

Q When- > was that? 

A The end of February. 
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Q So is it correct to say that you looked 
around for another possible candidate or candidates? 
A Yes* 

Q And who did the looking? 

A Myself and Bruce Davis independently. 

Q What did you do? 

A I looked and I didn’t find anything, 

Q Did you cosuaunicate that to Mr, Davis? 

A Hot directly, 

Q Did you connunicate it indirectly? 

A No, because he called me a and invited hinself 

to Hew York, with a proposal. 

Q When was that? 

A Either the last week in February or the first 
week in March. Or the last week in February. 

Q You net in New York? 

A Yes. 

Q Who was present? 

A Miller, Davis and nyself. 

Q Did he bring papers with tin, referring 
to Mt. Davis? 

A Yes. 

Q What did he bring? 

A He brought files on about 25 real estate invest 


sent trusts 
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Q When you say files, would you give me soae 
description of what was in each file or a typical 
file? 

A Published financial statements, annual report, 

10"I*s, proxies. 

Q Was NJB one of the REITS? 

A Yes. 

Q Did you have one meeting cr more than one 

meeting with Mr. Davis on that occasion? 

A I don’t recall, but I think thas initially we 
hid my best recollection is that w« had one meeting. 

Q Did you take any notes? 

A No. 

Q Did Mr. Miller, to your knowledge? 

A To my knowledge, he did not. 

Q Did Mr. Davis? 

A I don’t know. 

Q Did you, or to your knowledge, or information, 
Mr. Miller write any memorandum subsequent to the 
meeting reflecting in whole or in part any of the matters 
that transpired at the meeting? 

A No. 

Q To your knowledge, or information, does 

there exist any other document of whatsoever description 


t 
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including but not United to any correspondence which 
reflects directly or indirectly any of the natters that 
transpired at that meeting? 

A To ny knowledge, there is no papers. 

Q As of the period of tine then shortly subse¬ 
quent to that meeting, am I correct in understanding that 
other than a possible one-paragraph stannary with re¬ 
spect to a proposed transaction involving Data Lease, 
there wa3 to the best of your knowledge and info mat ion 
still no other scrip of paper generated by yourself or 
anybody else at Cantor, Fitzgerald with respect to 
Mr. Davis or Security? 

MR. WILD: I object to the forn of the 
question. 

MR<> WACIfTELL: On what ground? 

MR, KILL: I don't understand the question. 

MR. WACHTELL: Maybe •have it read back. 

MR. WILD: I objected on the ground of it 
being repetitious. 

(Record read.) 

MR. KILL: I continue my objection. 

MR. WACHTELL: Very well, may we have an 
answer. 

MR. KILL: Do you understand the question? 
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If you don't »« 

A To the best of my knowledge, there was no papers, 

Q Would you tell me what war. said by the 
participants at that meeting in Hew York between yourself, 
Mr. Davis and Mr. Miller? 

A Mr. Davis presented an outline ~~ outlined a 
program and a concept pertaining to an investment in 
and possible acquisition and control of a REIT, in a 
conceptual way. 

Q Tell me what he said, to v.he best of your 
recollection; if you remember the words, fine, if not, 
give me your best recollection of the substance. 

A He explained bis understanding how the REITS 
*cre formod, the basis of their trust "■ the regulatory 
climate in which they were creatod, the method with 
which they operate, and the problems chat so many of 
them were having with their underlying investments in 
holdings because of the lack of experienced management. 

Q What else did ho say? 

A He developed that theory in detail as it related 
to a number of specific trusts. 

Q How many? 

A At least a dozen. 

Q Was one of those NJB Prime? 
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A Yes. 

Q What did he say to your best recollection 
about NJB Prine? 

A At that tine, really only a few conuents. 

One had to do with a vex/, very strange wrrrant issue 
that they had outstanding, and another had to do with 
the fact that a very substantial portion of the port¬ 
folio was tied up in a reorganization proceeding with 
a lassuba. 

Q Anything else you recall on tfcatT 
A It was liated on AMEX, it had three thousand 
stockholders, general facts. 

Q Now, what did Mr. Duvis sij- r th respect 
to this progran of investing in and I chirk your words 
were and possible acquisition of control of a RBITT 
What type of investnent, what type of control, did he 
talk about the Banner of acquiring shares? What did he 
say his plans or thoughts were on the subject? 

A He outlined for us the various alternatives that 
he had thought of that would apply to given situation. 

Q Did he do this as to the K3ZTS generally 
or do it as to each one? 

A Generally. 

Q Tell ae what he said. 


1 

2 

3 

4 

5 

6 

7 

8 
t, 

10 

n 

12 

13 

14 

15 

16 

17 

16 

19 

20 
21 
22 

23 

24 

25 


A 5 4 7 

Excerpts from Deposition of Lawrence F. Orbe, III 

Orbs 4V 

A He pointed out the precipitousd*clir e in »?st of 
the shares ox the REITS had had, the fact that in cost 
of thee, if not sl.l of thei'., stockholders had fairly 
substantial losses„ 

Ke poivited to the fact there was advisory relation 
ships iviti these verious trusts, and ihst there -fere 
ary numbs?: of possible weyr of asking a pod invastme: 
ir those tru3fcs. 

Q ’.That did he say those ttj f er of ways we r- r 
A Open market purchases, worker r requisition of a 

portion of the advisor; purchase of sans if the 
properties of the trust. Vox -free etch -i .ge with shares 

of beneficial intt'T-sst 

Q With respect to NIB Prime, c he specify 
all or any of those five alternatives vs being in his 

mind? 

A Not specifically. 

Q Other than the financial information that 
you have described with respect to th- trusts themselves, 
did he bring any memorandum or outline of his concepts? 

A No. 

MR. WILD: Excuse me, arc you asking did 

he show the witness one or doe3 fhe witness know 
whether he may havo had one? 
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MR, WACHTELL: To the witness* knowledge, 
did he bring one that would include and would 
not be limited to showing it to the witness, 

Q What else was discussed at that meeting 
that you recall? 

A We discussed a program of obtaining additional 
information on these -■» on the group of trusts that he 
showed us, plus many others in analyzing the information, 

Q And what was discussed? 

A I don’t follow the question. 

Q You say you discussed a program of gaining 
additional information. What was said as to who would 
do what? 

A We each took on different assignments as to 
gathering information. 

Q Was that divided by particular trusts or 
by types of sources? 

A Types of information. 

Q And can you tell me what you took on, what 
did Bruce Davis take on, and what Mr, Miller took on, 
if anything? 

A I took on the obtaining of 10 JC*.s; and Davis took on 
the obtaining of annual reports and quarterlies, 

Q Was there any discussion as; to why you 
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would obtain these documents or why it would be de~ 
sirable to obtain these documents? 

A We wanted the documents to analyse the individual 

companies. 

Q Was there eny discuscion a; co why? 

A We were looking to see what we considered in 
collective judgment, to be the best investment* 

Q And did you discuss the fact that it was 
desirable to have such documents as K's. and reports 
and quarterlies available for re\iow :.n amer to make 
that investment determination? 

A Yes. 

Q And what is your view that it was? 

MR. WILD: Objection to the fcri?. of the 

question. 

MR. WACHTELL: I will withdraw the qi.es° 

tion. 

Q Did you express the view that it was desirable 
to review such documents in order to make an informed 
investment decision as to whether to invest in such a 
Security? 

A Yes. 

Q Did Mr. Davis concur in that view? 

A Yes. 
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Q Did Mr* Miller concur in that view? 

A Yes. 

Q Now, was there any discussion at that meeting 
as to how nuch financing would be necessary or — 
excuse me, what financial resources would be necessary 
for the plans that were being discussed, and where that 
financial resource would be forthcomirg from? 

MR. KILL: Both parts of the question 
you want answered? 

MR. WACHTELL: Yes, whether it would be 
needed and where it would be forthcoming from. 

A No. 

Q Was there any discussion et that meeting 
as to whether Cantor, Fitzgerald was prepared to take 
on Security or Mr. Davis as an investment banking client 
and on what basis? 

A 1 decided that a sufficient time and expense 

had been invested in this work that we should come 
to some clearer understanding of our mutual relationship, 
if any, and the next time we would be in New York, 
we would attempt to reduce it to writing, so we would 
have a bona fide relationship. 

Q Was there anything discussed about it orally 
at the meeting? 
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A To the extent that I said hey, 1 a® spending a 
lot of time and money, and I want to j;et paid, yes, 

0 Was anything said el-out via': the bas is of 
compensation would be or what you had. in mind? 

A I suggested a Monthly retriner. 

Q Did you suggest a dollar amount? 

A No, 

Q Did Mr, Davis say enythii';; on the stbject 
of compensation tc Cantor, Fitzgerald" 

A Ke agreed that a forwal arrangc-Meut war. in order, 

Q What happened next? 

MR, KILL: What happened next in connection 
with that • ■- at that meeting? 

Q Any relationship between Cantor, Fitzgerald -- 

have you told me everything that transpired trt that 
meeting to your best recollection? 

A We made arrangements to meet in Atlanta, in a 
day or two, 

Q Anything else you recall? 

A No. 

Q Before going to Atlanta, did you do anything 
®ise in connection with Mr, Davis or Security or as a 
followup to the meeting? 

A I gathered the information that I was assigned to 
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gather, and studied ito 

Q Are you talking about the 10-K's? 

A Yes. 

Q And how many REITS did you gather 10~I's 
on? 

A I don't recall. 

Q Can you give me your best approximation? 

A A hun_.ad. 

Q Is it safe to assume that an© of theu was 
NJB Prime? 

A Mr. Davis already had that file, 

Q He already had the 10-K on NJB Prime, 

sir? 

A As I said earlier. 

Q You indicated what documents •» let me 
specify then. When Mr. Davis came to New York and met 
with Mr. Miller and yourself, as to NJ3 Prime, do you 
recall just which documents he had? 

A Ten-K ( which was a year and a half old, an 
annual report which was a year and a half old, two 
interim statements, two prospectuses, ;ind a copy of 

their trust agreement or indenture, whatever the terminology 
is. 

Q And did you gather any additional informa- 
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tion in going to Atlanta with respect to NJB Prime? 

A No. 

0 Did you, before going to Atlanta, prepare 
anything vith respect to a compensation agreement for 
Cantor, Fitzgerald? 

A Ho, 

Q When did you go to Atlanta? 

A About a day later. 

Probably still in the last week in Pebruar/, to 
my best recollection, 

Q And what did you do in Atlanta with respect 
to Mr, Davis, Security, this project of Mr. Davis'? 

A We singled out four ■=• 

Q Did you meet with Mr 0 Davis? 

A In Atlanta. 

Q Anybody else participate li the kaet ng? 

» ° 

A No. 

Q Where did you meet, at his office? 

A Yes. 

Q You started to say you singled out four, 

would you continue your answer? 

A Four REITS. 

Q Was one of those NJB Prime? 

A Yes. 
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Q Tell me what discussion you ?iad at that 
tiae in substance which caused you to single out these 
four particular REITS, one of which was HJB Prime? 

A We felt that all four of them represented good 
investment opportunities 

Q Was that all that was saj.i? 

A That was oui* conclusion „ 

Q Would you tell sre then with respect to 
NJB Prime what factors you discussed with. Mr. Davis 
which led you to that conclusion? 

* 

A Principally Mr. Davis felt that ho and his 
operating people could solve the protLeas facing the 
trust; and thereby restore it to a profitable operation 
Q And which operating probjot.s did he refer 

to? 

A The substantial portion of the portfolio that 

was tied up in the bankruptcy. The substantial portion 
of the portfolio that ves non accruing, In addition 
to that; and a further substantial portion of the 

portfolio that "as highly concentrator in one small 
company, 

Q What company was that? 

A Prime Motors. 

Q What did Mr. Davis say a3 to how he and his 
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people? would solve the ope re. ting pro r~ of that 
portion of the portfolio that was r.i >i j.n trie 

bexilnrnptcy proceeding? 

* * * 

56 * * * 
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A At the tine, it was not know* j :aer NJB's 
Kasubba properties war® going to hr he cuscore^'s 

package „ 

And 30 the program a? it related co thoss Kasubba 
problem properties was general, 

Q What was it £3 ho expres; ed it? 

A It hed to do with discovery a,id inspection first, 

which had not been done. 

Q Of what? 

A Of the propertios. 

Q You say discovery and inspection? 

A Yes, 

Q Are you talking about i;i 1: igation or 

physical? 

A Physical. 

Q And hadn't be expressed lhe view that it 
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had not been done by whoa? 

A Security. 

Q Did Mi-. Davis indicate hov, coca 

properties that were tied up in the bankruptcy had been 
physically inspected by either he ox hi* people, how 
he would go about solving the operal ug problems with 
respect to those properties? 

A Hot at that tirac. 

Q Did he at any subsequent ti: e? 

A Sonet is<e in June. 

Q Let ne for the sionent stay ?ith the dis~ 
cuss Ion that you are having in At] a-: a. Did Mr. Davis 
state how he and his people would gc about solving the 
operating problems with respect to that portion of 
the NJB portfolio that was not accruing interest? 

MR a KILL: Repeat the qjf'siion, 

(Record readn) 

A Yes. 

Q What did he say on that subject? 

A He would foreclose on all of thea, take possession, 
take whatever losses were required tor tax purposes, 
as well as for shareholder reporting purposes, 
and reinvest the proceeds in proper earning assets. 

Q At any tine subsequent to that discussion in 
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Atlanta during which Mr. Davis expressed those views, 
did you again have occasion to discuss that subject 
with Mr. Davis? 

S 

A Yes. 

Q Did ho aver express a ccitrary or different 
view on that subject? 

A As to those particular proper lies? 

Q Yes. As to that portico of the KJB portfolio 
that was not accruing interest. 

A Subsequently upon the receipt WJB’s belated 

10°K, up to Data disclosure, was raecla as to their 
holdings* Security then nade decaiJid physical inspec¬ 
tions of those probl ~ properties ar i formulated specific 
ideas with respect to each one. 

Q When was that 

MR. WILD: Let the recci i reflect the 
entry of Mr. Schwarz. 

A June. 

Q Who at Security nade the detailed physical 
inspection, if you know, of each of those properties? 

A I don't know. 

Q Were these plans with respect to each 
such property in writing? 

A No. 
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Grbe , 59 

Q bno conveyed th?m to yo i or;t ily? 

r 

A They were not conveyed to u«e. X just know that 
they wove formulated „ 

Q Now, getting back again to :ae neeting in 
Atlantao What did Mr. Davis say to you about how he 
and his people would solve the opcntiiiij problems of 
NJB Prime with re3pect to that portlm of the port" 
folio that you expressed as having been concentrated 
in Prime Motor Inns? 

A They would make every effort to diversify 
that portion of the other possession by selling or 
exchange with other KBITS, to reduce the concentration 
of credit with one compAny. 

Q At any time subsequent thereto, did you 
haye any further discussion with Mr, Davis on that 
subject? 

A Yes. 

\ 

Q Did he ever express any view contrary or 

different to that which you have just described as 

having been expressed in Atlanta? 

A No. 

Q Now, with respect to this Atlanta discussion, 
what if anything was said on the subject of how much 
stock of NJB should be acquired, hov Security or Mr. 
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Davie* should go about, any xnvastuent in KJB or the like? 

MR. KILL: f. will object :o the forti of the 

question- It is u iuult •.••pe.rt «•:; end l 

think it should be rephrased* 

MR. WACHTELL: I will' 3fc»vid. m it* 

MR. KILL: Do vov. uztders; tn5 cuestAon .i t 
its full contexts inclu.Urg and *:•» like* 

If you don*?., you need not. ansusr. 

A I would prefer it if we did it in ; loess. 

Q Was anything said o?..> the tul-jocc of htr-j 
•such stoc/. At would bo centcaplatod acquire ;.n NJ>)? 

A Ho. 

Q Was anything said on the subject of how 
one would go about Biking an investaunt in JilB? 

\ Wo discussed contacting arjt:*.gon jnt -o sit com 

and discuss ways in which they could tor!: together. 

Q What was said on that subject? 

A I volunteered that I used to l:\vo : » New .ferae'/- 

and knew sore people. 

Q At NJB? 

A Yes. 

Q And who were those peoplo? 

A Mr* Brassier* 

Q Who else? 

A Mr. Holloway. 
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Q Who else? 

A That is al3 

Q Non, what did Wou ov liavia :»ay on this 
subject of contacting apnsgOKent to sit down and work 
out ways that you could work together? 

A It was agreed that x-fhen i got \acl to He-/ York, 

I would attempt to coau3?mic£tfi the lrfc«v\st of Security 
and see if we could arrange to sit ‘>:w\ an^ t.*Vx about 
it. 


Did you and Mr. Daxris discus s in Atlanta' 


what ways Mr. Davis or you fced in »:nd that Security 
or Mr. Davis could work within NJB? 

MR. WILD: I object to the for* of the 


question. 


HR. KILL: I join in the objection, 

A We discussed the possibility of acquiring Prime 
Motor Inns, 49 percent ownership of the advisor. 

Q Did you discuss any other wry in which 
Security or Mr. Da'is could work with tfJBT 

A We discussed acquiring all of their problem properties 
Q Any other way? 

A We discussed acquiring the banl; v s interest in 
the advisor. 


Q 


Any other way? 
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Ciybo 

A We discus: ed the possibility 01 a re?,?. 3i.ate 

# 

nanayejumt agreement who aby the trus •: ight retain 
the expertise, the reel .»nt.tvio exp»"••?.; * » of Ssci?r?.t) 

Management tp assist the^, 

Q Any other way? 

A We discussed the possible acqvi: itJ.on of the 
shares o 

Q Any other way? 

A ho, 

Q With i-spect to the possible acquisition 
of the shares, what was said on that subject? 

A It was on alternative way of working together, 

whereby Security might make a major i.!tvo:>tae-‘it in new 
authorized tut unissued share3 of tr trust,, 

C Anything else said on th.u subject" 

A No. 

Q Did you discuss tno possibility or acquiring 
shares already issued? 

A Not at that f.iiue 0 

Q Did you uaxe any note.? ©:7 siv of tie discussions 
that you had on that, occasion in Atlanta with fin. Davis? 

A No,. 

a 

Q To your knowledge, did he? 

A To ny knowledge;, he didn't. 
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Orbe 63 

Q Did you thereafter prepare any memorandum 
or other document or do you know of the sxistence of 
any document, memorandum, correspondence, or whatever, 
which reflects in whole or in part what transpired at 
that discussion between yourself and Mt* Davis? 

A I don't know of any document, 

Q You didn't prepare any document ot memorandum? 
A No, I didn't 

Q Do you know whether he die? 

A To my knowledge he did not. 
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Q 

Mr, Qrbe, 

ii'j Cantor, 

. goy,,} 

or 

R.iy order el 

•/ s'.c for its c-. 

'» sc coj: 


. for t 

Recount O': L or iJr,, !'*w i~. or c) a account of 


rjoyboo.y el3o, shares of KJR yestererr? 

MRo WILD I object to i'.ie question :»• .ts 
present fora„ 

Q May X have un r i.;war, 

MR, KII,1 object to tho cfi'estfon in 
its present form,, 

Q May I have ar. answer, p».on:;t? 

MR 0 KILL; I will loir i«i the objection 

A YeSr 

Q Did it purchase shares? 

A Yes „ 


% 
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Orb © 

Q Hov many? 

A I would have to make a phone call. 

MR. KILL: You need not. I£ you don't know 
how many) that is an adequate -•» 

Q Give me your best approximation if you 
can't remember the precise number. 

A Four thousand shares„ 

0 For whose account? 

A D-Zo 

Q Was that in a single trsdi’ or in tiore than 
one trade? 

A I believe it was three. 

Q What was the breakdown? 

^ thousand# two hundred and eighteen hundred. 

Q What were the prices cn each of the 
three trades? 

A That, I am not sure of, because I was here, 

Q At what time of the day were each of thoso 
three trades executed? 

A The first two thousand was just before I came 

That is in the afternoon? 

So, let's say it was around one o'clock. 

You came over here, we l ad o. debate on the 


over here, 
Q 

A Yes. 

Q 
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Ovpf, 

Sibjoci, uU' it uec sraatiK!.: iv c *cl-: ci: oca 

four o 5 cl?cV., ju3t trying -to r< fvo.;h y ,-ur VvC r.ocaon? 
MU* KILL: 3:15 to bo 


A What I rua petfcir.g &•*:, car, of fch*?i •. its done w'u 

I VP3 in the of 7f.ee, an.; the athoy two v<;V« c-ona ~,f:A 

I was hero. 


Q 

1:U 

v<: wove which' 



a ho? 

ier-e 

t:K» two tr.CV:‘-' 

ir d v. : 

5 d' .rr ih i t I 

in the eft'.' 

<:&, 

'iCu *j>t 1S0C » 

;c tl a t 

>f r rc-rc dene 

while X v;r.s 

ho: 

• o 



<: 

Mo 

tyoe of or 7: 

rf wo: 

n"acci? 


M r i. 

W7L): i d»jc 

Ci tO 

i s fr.;t of the 


xop 





Mk, 

kILL: 1 join 

in t; 

a dfee-::to.. 


Q ’Would you answer, pleat 
A I just hoard - 

MP-o KILL: L‘o you untie t tmd the ejestier ? 

What type of -- 

A No outers wore pieced„ 

Q I want to see if I understand you,. Did these 
trades take nluce ov the American Hiccha j.jeY 
A Yes* 

Q Was any order or orders placed or pending 

for the purchase of shares of N.fB, ).U.C‘;d vr t ending by 







\ 


A 508 

Excerpts from Deposition of Lawrence F. Orbe t III 

Orb® 


92 



Cantor, Fitzgerald? 

A Woo 

Q How did the orders con# about, hew did the 
trades come about? 

A The stock was offered for sale, 

Q By whom? 

A Specialist. 

Q And did Cantor, Fitzgorald communicate to 

the specialist or had Cantor, Fitzgerald communicated 
to the specialist its willingness :o purchase shares? 

A No, 

Q Would you then explain to ms the transaction., 

as you understand it, of hov the Cantor. Fitzgerald 
Company ended up purchasing these shares on these 
trades ? 

A As to the first 2,000, the specialist contacted 

our men on the floor, and told him that there wore two 
thousand shares available at a certain price. The man 
on the floor called the office in ti'ew York, ar.d he 

«id, what should I do? We said bey it. He went hack 
and bought it. 

Q What order or instructions did Cantor, 
Pittgeraid have free. 0-7 authorising it to purchase 
such two thousand shares? 


25 
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A We had instructions from the client to purchase 
shares in the open market after t;h*c stuy was released 
or lifted, 

Q You are talking about Ic.ut Friday? '•* 

A Ye a, 

Q When did you receive sucit instructions? 

A Mr, Wachtell, the sesm little calendar, okay? 

Q Yes. 

A Six o'clock European tisrc, it vis rbout 12:30 
at right, Friday, the 12th. 

Q Of July? 

Y eSn 

Q Wore those from Mr. Davis’’ 

Yes, 

Q To you? 

To yes, to myself and Mr. iller, both. We 
both on the phone, 

Q At 12:30 at night, New York time? 

Yes. 

% 

Q Where were you? 

In the office. 

Q At a half-hour past midnight this past Friday 

night, is that correct? 

A Yes „ 


A 


A 


A 

were 


A 


A 
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Q And Mr, Millor Has there with you? 

A Yes. 

Q Was the purpose of your being in the 
office at that hour the. natters of ])-?,? 

A No. 

Q It was coincidental the*.* you wire there at 
a non-normal business hour, in that correct? 

MR, wild: Objection to the fora of the 
question, 

MR, RILL: I join in the objection, 

MR, WACHTELL: I fill stand by my question, 
Q Is that correct? 

A That is not uncommon for us to be forking at 

those hours, 

Q What were the instructions that you and 
Mr 0 Miller received from Mr, Davis i.t that time? 

A Continue to buy shares in the open market now that 
you are permitted to, 

Q Was any amount of shares or any total 

shares or any ceiling specified? 

A No. 

Q Open-ended? 

A Yes. 


Q 


Unlimited in quantity, is th.it correct? 
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A Yes, 

Q Up to and including the total outstanding 
stock of should that bo offered in the open 

market? 

MRr KILL: If you hod tiny discussions concern" 
ing that kind of 

Q Was there any discussion of whether there 
was any ceiling whatsoever on the lumber of shares 
that should be purchased on behalf of P Z if offered on 
the open market? 

A Not on that phone call* 

Q Had there been at any prior title? 

A Yes. 

Q When? 

A On many occasions. 

Q In the phone call with Mr. Davis on half- 
hour past midnight Friday night, va- there any discussion 
as to the price or any limitation or, the prices that you 
uere authorized to pay for shares of NJB? 

A No, because we had a previous understanding. 

Q And what was that previous understanding? 

A We would endeavor to buy stock only as it sold 
dovn„ 

Q Would you explain that, please? 
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A If the specialist was naking e market five and 
an eighth, five-eights; we would endeavor 'co buy stock 
at no more than a quarter; assuming the last sale was 
say, five and three-eighths. 

Q Did you follow those instructions? 

A Yes. 

Q Did you ever buy on an up-tick? 

A Yes. 

Q Then you did r.ot follow those instructions, 
is that correct? 

MR. KILL: Objection to the forn of the 
question. 

A These ara not instructions, ft is a matter of 

policy. 


19 

2t 
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Q I an trying to find out whether you followed 
that policy or whether you varied fran it? 

A I said wo would endeavor. 

Q But when you say you In fact bought stock 
on an uptick, cm I correct in understanding that that 

would be a variation from that policy? 

A Yes. 

Q Did you frequently buy stock cn an uptick? 
A No. 

MR. XILL: Objection to the form of the 
question. 
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Grbe 57 

Q Did you buy it on wore thin one occasion? 

A Yes, 

Q More than five occasions? 

A I don’t believe so, 

Q Going to t^e instructions that you had from 
Mr. Davis prior to half*past midnight this past Friday 
night, was there any dollar amount per share ceiling 
placed on your instructions ns to what you should pay? 

MR. KILL: 1 will object to the form of 
the question. 

MRo WACHTELL: I will stand by it* 

A Repeat the question. 

(Record r:.ad.) 

A Our agreed~t.. policy in that srea was that we 
would not purchase stock above the lighost price paid 
for it in the most recent preceding trading sessions. 

Q> What is that in dollars? 

A Relating it to the immediate transaction that we 

had been discussing, that would be about six. 

Q Are your instructions still open, are they 
still in existence as we sit here now? 

A Yes. 

Q So that we may have no misunderstanding then 

Cantor, Fitzgerald at present is ope rating under Inst rue 








1 



A 57 4 

Excerpts from Deposition of Lawrence F. Orbe t III 

Orbo 18 

tions to buy -n behalf of D-Z all stock in NJB that ? 

offered, subject to the price parameters that you just 

Mentioned? 

MR. KILL: I will object to the fora of 
the question» You are characterizing the witness' 
testimony, I think he already testified to facts, 
and the record will show what the facts are based 
on the testimony. 

MR,, WACHTELL: I will stand on my question» 

Q May I have the answer? 

MR 0 KILL: Would you like it reread, since 
it attempted tc summarize and there ore many 
aspects to it? 

(Record read.,) 

A I agree with that statement. 

Q How, did you have any discussion with Mr„ 
Davxs at half past midnight this past Friday night, as 
to how D-Z would pay for such stock? 

A Yes, 

Q What was that discussion? 

A It was understood that those purchases would be 
for cash, regular settlement, 

Q No margin whatsoever, is that correct? 

A That is correct„ 
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MR. WILD: Objection to the form of the 
question. 

Q Did ycu have any discussion with Mr. Davis 
as to whether the shares that were thus purchased would 
stand against the previous margin account? 

A No. 

Q Is it your understanding that they would? 

A No. 

Q Again, out of an excess of caution, I 
want tc be sure I understand yon. and I will concede 
in advance, Mr. Kill, this question is probably techni~ 
cally repetitious. 

Your understanding is thnt in calculating 
the margin level on tho previous NJB stock, purchased 
by D-Z through Cantor, Pitzgerald on margin, that the new 
stock that is being bought for cash will not be taken 
into the calculation, is that correct? 

A Yes. 

MR. WILD: I object to the form of the 
question. 

MR, KILL: I will object also, but perhaps 
some clarification with Mr. Wachtell's indulgence. 

I am not sure that this question and the 
prior question are clear in scope in the context 


25 
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of whether or not they relate, and when -you 
say all stock of NJB, vhsthor wj ere talking 
about stock which is offered over the counter 
or across an exchange; whether it is a private 
transaction or sonathing that is publicly traded, 

X don't know if you had my distinction in 
nind„ I don't know if the witness did, but per¬ 
haps in *»y nind, there was soanj confusion, 

MR„ WACHTELLt I didn't. :i Kill, and I 
don't think there was any confusion. Just to 
verify it, I will clarify it with the witness. 
There have been 13(d) stntcncnts filed by 
NJB, which indicated the purchase of » nunber of shares 
of NJB stock on Margin with Cantor, Fitzgerald. 

The witness has now testified .hat Cantor, 
Fitzgerald is purchasing stock for NJB for cash 
account? 

A Yes, 

HR, WACHTBLL: I have sought to clarify with 
the witness, that it is his understanding that 
in calculating the nargin levels as to the Margined 
stock, the now stock, if i may ter , it „ fuch> 

which is being purchased for cash is not being taken 
into calculation, is that correct? 
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A Yes. 

Q When did D-Z commence purchasing HJB shares 
for cash as distinct from a margin account, through 
Cantor, Pitsgerald? 

MR 0 KILL: I will object to the fo:oi of the 
question. 

MR 0 WACHTELL: I wil’ stfnd on it-, 

A I an not sure. 

Q What is your best recoil action? 

A A day or two before the stay vas out into effect. 

Q Looking at your calendar then, that would 
be something on the order of Monday of last week, 
which I think was the eighth or the ^receding Friday 
which was the fifth, is that correct? 

A It was — either one of those days, I believe, 
because I was in Europe and I an not sure. 

Q And did you have a discussion with Davis 
at the tine that cash purchases were instituted? 

MR, KILL: I will object to the fom of the 
question. Are you talking about the 
policy purchased by cash or at the tine of the 

institution by the actual acquisition of the stock 
by cash? 

Q At the time of the policy, I will take your 
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suggestion,, Mr, Kill, at tho time it ws.s determined 
that stock would be bought in a cash account as dis¬ 
tinct froi. a margin account? ^ 

A No* 

(continued on ner.t page.) 
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Q Can you tell »e when instruction* were 

received b/ Cantor, Fitzgerald to purchase stock on 

behalf of D-Z of NJB in a cash account as distinguished 

from a uarjin account? 

A It was one of those two days, and I wasn't here. 

# 

was in Europe. 

Q Do you know to whoa th i instructions were 
transnitted? 

A To Mr. Miller. 

Q In your half past midnight Friday night 
conversation with Mr. Davis, wv.s it discussed where 
D-Z would get the source oil funds to buy NJB shares 
for cash? 

A No. 

Q Had you previously had *«v discussion with 

*• 

Mr. Davis or anybody else cn bchait of D-Z on that 
subject? 

A No. 

I 

Q Do you have any knowledge or information 

* 

of any such conversation between Mr. Miller and Mr. 
Davis or anybody elsa on behalf of Cantor, Fitzgerald 
and Mr. Davis, or anybody else on behalf of D-Z 
on that sabjact? 

A No. 
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Q As you sit bore now, cU> you have any 
understanding or information as to the source of 
funds being utilized by D-Z to purchase MJB shares 
for cash? 

A No. 

Q Are you faaiiiar with ''tie Know 7cur Customer 

Rule? 

A Yes. 

* * * 

105 * * * 

Q What knowledge or inforention do you have 
as to what, if anything. Cantor, Fitr.geralcl has done 
to ascertain whether D-Z has the financial resources 
to pay for the purchases that are bsieg mads in cash 
trades upon the settlement dates? 

A Pursuant to tho Know Your Customer Rule, we have 
satisfied ourselves that the coupon*/ has sufficient 
resources. 

Q And what, if anything, have you done on 
that with respect to the trades that are boing pre¬ 
sently executed, for exanplc, yesterday? 

A We satisfied ourselves. 

Q And would you toll me whit information 
you have which you deen or if you do -- do you know 
what information Cantor or do you have any information 
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as to what information is presently ovcllable to 

Cantor, Pitzgerald to satisfy itse..f hat D-Z has 

the financial wherewithal to pay for*those shares? 

A We satisfied ourselve:;. 

Q Would you toll r-e whet Lnto.matior you 

have as to what Cantor, Pitzgerald it; \earned which 

what does it know, if you know, wh:.:L has satisfied 

6 

it? 

A We hs.vo bank vef ax<n <cco. 

Q Anything else? 

A Financial stniraents. 

Q Vou do have financial ' 2 ‘ c:*e.ics of D-Z? 

A Of D-Z? 

Q Yea. 

A No. 

Q Have you over seen a financial statement 
of D-Z? 

A No. 

Q Whose financial statement do you have? 

A Bruce Davis. 

Q Has Mr. Davis piec e d his personal credit 

to the puTchaso or payment of shares being purchased 
on behalf of D-Z? 


* * 




No 


* 
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Q Would you oxpliun to at ivir 0 Orbe in what 
manner you deem Mr, Davis* financit'., personal financial 
statement to be gorowie to D^Z’s ab:.lit} to pay for the 
shares basad on your understanding 1:hct Mr. Davis has 
not personally agreed to pledge his crecit for the 
payment? 

JiRo ’1 ILL: I will object to the fora 

of the question. 

KACHTELL: I will si and on it, 

A I as: not sure I even under start! it, 

(Record read.) 

Our understanding is, as required, Mir, Davis will 
make an equity investment, in D Z, 

Q What is th© basis for yaux understanding? 

A Conversation, 

Q When? 

A On several occasions, 

Q When was the first one? 

A April, 

Q And where was that conversation? 

A On the telephone. 

Q Who participated? 

A Miller, myself and Davis, 

Q Tell me what vras said. 
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A My best recollection is that tnvis was in Atlanta, 
and Miller and I were in New York, end the purpose of 
the phone call was to assure ourselves that sufficient 
cash would be available for purchase. And Mr. Davis 
indicated to us that we had his finmcial statement, 
y®*» did, and as required, he wot'.d make equity 
investment in D-Z to provide cash funds for the purchase 
of shares. 

Q Was any dollar amount discussed? 

A Ho. 

Q Did you or anybody else write any memorandum 
of the conversation? 

A No. 

That was the week of April 15. 

Q To your knowledge, * - Mr. Davis in fact 
made any such equity investments since that date? 

A I don't know. 

^ / 

Q I think you indicated you had subsequent 
conversations on the same subject? 

MR. KILL: I will object to the form of 
the question. 

MR. WACHTELL: I will stand on it. 

A Yes. 

Q When were they? 

A In June. 


I 
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Q Whoa? 

A The weak of June 17 „ 

Q Was that a telephone conversation? 

A On that particular occasion, 3 think wo were in 
« meeting on so;ie other natter. We isk»-:d Davis the 
same question. 

Q Whore was tho mooting? 

A In our offices. 

Q Whnt did he sty? 

A He assured us that funds would bj as.do available 
to D-2 as equity funds is required. 

Q By him? 

A That is correct. 

Q Any dollar amount discussou? 

A No. 

Q Does there exist any docaacn:, memorandum, 

notation or entry in the bocks, papers c:: records of 
Cantor, Fitzgerald reflecting this c >ar«i>:nent by Mr. 
Davis? 

MR. KILL: I will ob;^et to f.he form of the 
question. 

MR. WACHTELL: To the witness' knowledge 
or information. 

A No. 


i 
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Q There does not? 

A No. 

Q Have' you read D' Vs 13(?) tiling 
and the three amendments thereto? ‘ 

A 1 glanced at the first filing, 1 have not seen 
the three amendments* 
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Q Mr. Orbe, how many shares of NJB did Cantor, 
Fitzgerald buy on behalf of D-Z on Monday, if any? 

MR. WILD: I object to the form of the ques* 

tioUo 

MR. KILL: I join in the objection. I think 
y^u ought to characterize Monday a little more 
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specifically. You mean last Monday? 

Q This is Wednesday the 17th, Monday the 15th, 
I asked him about yesterday, and now I an: asking him 
about the day before yesterday? 

A Before I answer that question, Mr, Wachtell, I 
**®t to correct something that has been said previously 0 

Q Go ahead. Any tine you feel 
A You extracted from several concents of me a word 
"commitment." 

Under no circuastances did either Mr. Miller or 
ayself ever use that word, understand that word to have 
existed or relied upon it; in the concert of that conver¬ 
sation that we had. 

Q Are you now saying that you didn’t think 
there was a commitment froa Mr, Davis to put funds ~ 

A I never used the word "commitmentWe had a 
verbal assurance that as required, Mr, Davis would make 
equity investment in -- 

Q You understood verbal assurance to be some¬ 
thing different than commitment? 

A Yes. 

Q And it was verbal assurance that you were 
relying upon, and are continuing to rely upon in placing 
cash orders for the purchase of NJB on behalf of D-Z, 
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is that correct? 

MRr, KILL: That $.*, not his prior testiiory. 

Q Is it that verbal assurance that vou vrrc 
relying upon yestorciay that you presumably are reJ.’ing 
upon today in continuing to place orders for shares 
of NJB on behalf of D~Z? 

A Hoc 

Q What other than that veib?»l assurance are 

you relying upon as to D-Z's ability to pay for the 
shares ? 

A The whole set of factors which enter into the 

know«your'customer rule. 

Q Con you tell me what else you knew to 
indicate to you that D~Z has any -«• 

A I testified earlier t we have bank reference* --md 
financial statements. 

Q You indicated to me you didn’t have a financial 
statement of D-Z, do you have a bar.l: reference of D=Z? 

A Yes. 

Q From what bank? 

A I have to check ay records at the office. 



A 58 8 

Excerpts from Deposition of Lawrence F. Orbe t III 



S 

132 * * * 

MR. WACHTELL: I aa» going to mark Defendant 
Trustees' Exhibit 7 for identification the copy 

of the Schedule 13(d) wliich has been produced fron 
the files of Cantor, Fitxgerald. 

(Copy of Schedule 13(d) marked Defendant 
Trustees' Exhibit No. 7 for identification, this date-i 

Orb a 233 

MR. WACHT.JLL: And I will *aark a r> Exhibit 
8 for identification, the anerutaout Mo. 

I will war!: exhibit £• for identification 
the amendment No. 5. 

I win Bark as Exhibit TO for identification 
the fora 3 that I deviously described, and T 
till mark as Exlub.it. 11 for i»ie ifiiication, the 
copy of the list of holders of :UB Prime. 

(Arondaonf No. ?. marked. Defend mi Trustees' 
Exhibit No. 8 for identification; this date.) 

(Amondiaent No. 3 marked Defendant Trustees' 
Exhibit No. 9 for identification, this date.) 

( R ora 5 aarked Uofeudatf Trustees' Exhibit. 

Ko. 7.0 for identification, this date.) 

(Copy of the list of boIdavs of WJB Prime 
marked Defendant Trustees’ Exhibit No. 11 for 
identification, this date.) 
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Q Hov many s.ia :es were purchased on Monday, 

the day before yesterday? 

A 400. 

0 Total? 

A Yes. 

Q How many shares were purchased -- 

MR. WILD: Hold it. on^ second. 

A That would be Monday the 15 th of July. 

Q Yes. 

How many shares were purchased cr Friday, 
the 12th, and by shares being purchased, you understand, 
I am asking you by Cantor, FittgeraLd of 0-2 cf 
HJB? 

A On the American Stock Exchange? 
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Q Or otherwise. 

HR. KILL: iVhat date? 

Q Let’s stay with Monday the J.Sth? 

A 400. 

Q And Friday the 12th? 

A That was the day that the stay wrs lifted, is 

that right? 

Q res. 

A 1100. 

Q Now, do you have any Jc.ov;ledge or inform;*~ 
tion as to whetl.ero/i any of those three dsys any shares 
of NJB were purchased by or on beh* if of D-Z other 
than through Cantor, Fitrgerald? 

A Shares were not. 

Q To your bast knowledge, the sole purchases 

* 

on behalf <n D-Z on those throe days ware 4,000 shares 
yesterday, 400 shares the day before, and 1100 shares 
the preceding Friday, is that correct? 

A Yes. 

Q Do you know whether Mr. Davis or D-Z 
have any instructions to any other brokerage firm 
outstanding and in existence to buy shares of NJB? 

A To the best of my knowledge, they do not. 

Q Do you have any knowledge whether they have 
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.A he 

any orders placed? 

A To th<? best of v.y knc»rle«:-go. thev dc net. 

Q lies there beer, pry c>i<',ir call, afc any 
tiiue fcy Cantor, Fitzgerr.ld tc. D-Z with rosoect to 
shares of KJ.T or involving in 1 hoi * or in part shrret 
of NOB? 

A No. 

Q Since April of IS 74, c- uier dug April 1st, 
has Cantor, ¥: tsgarel.d purchased shares of UJ F; 
for its om ' ccount? 

A No. 

Q Has it {.urchrsed ary shires of NJB for 
the account of any other customers 
A No. 

Q To be sure we are clear on this, the sole 
trades in the shares of i-U>> that lave been executed 
by Cantor, Fitzgerald at any tiae frea April 1st, 1974 
to the present date, have been for tho account of D-Z? 
A ONe exception. 

Q What is that? 

A 10 shares. 

Q You know, l don’t thini I will even bother 
to ask you further questions on tfcrt. 

Directing your attention, Mr. Orbe, to 
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Exhibit 7 for identification, which is the 13(d). 

Is this the document that you previously 
testified you scanned? 

MR. KILL: Or sx copy. 

Q Or another copy of ihe sn*:3. 

MR. WILD: I would lifco :he record to 
reflect that *'/ recollection of the witness’ 
testimony is that fca glanced at it. 

MR. WACHTELL: I will accept tho witness* 
testimony for whatr/ar it wan. I ara not sure 
that the two arc not relatively synonymous, but 
I tm not seeking to niter the witness* testimony. 


Yes. 


Directing your attention to the exhibit 


to that agreement, which appears to »>o a letter agree¬ 
ment between Cantor, Fitzgerald and :ir. Bvuce R. Davis, 
Chairman of the Board, Security Management Company. 
There is n reference In the first paragraph of this 
letter agreemant to "Prior agreements svidenced by 
letters of March 22, 1974 and April 16, 1974." 

MR. WACHThLL: Can we ha/e copies of those 
produced? 

MR. KILL: I do not believe they are here. 

^ certainly take your request under advise- 
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MR. WACHTELL: Okay, I cs.ll for production 
of such agreements, please. 

MR. WILD: You art- examining that other 
document, would you allow itc lo examine the letter 
to which you node reference. 

MR. WACHTELL: That’s ri.at I iu: examining. 

MR. WILD: I £« sorry. 

MR. WACHTELL: It is part of the saiae 
e:ch i b i t, Mr. W5 .1 d . 

Q Do you recall any teaser, why this letter 
agreement of April 25, 1974 was ei.tr .*ei into between 
Cantor, Fitzgerald end security Mrnr jeaent as dis¬ 
tinguished fros 1 . CAntov, Fitzgerald rn-J Q-Z? 

MR. KILL: Does he reca y.. or coos he 
know, I am not sure. 

Q Does he know whothor there was any 
reason, and if so, does he recall it? 

A No. 

Q Has there evez boon any agyseneut iu 
writing between Cantor, Fitzgerald end 0-7. ■ <F any nature 
whatsoever? 

MR. KILL: Othi*r than tie usvrl account 
tgreoaents or is this a broad Question encompassing 
any and all -- 

MR. WACHTELL: I will accept tho original, a 


I 
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2 J normal account agreement on the assumption that 

3 j such will be produced together with any appli¬ 



cation therefor; data designed to 

satisfy the Khow-Your-Customer-Rule or the like; 

yes. 

Q Other than a normal account agTeeient for 
a brokerage firm, has there ever beta ary agreemont 
between Cantor, Fitzgerald and D-Z itself? 

A I don’t believe so. 

Q Directing your attention to this April 
25, 1374 letter, let oa cone around, so we can look 
at it together, you will note that: the language appears 
in the second paragraph ’’This firm* 1 -eferring to 
Cantor, Fitzgerald, "shall act on ycur behalf (or on 
behalf of your assignee corporation) etc cetera.” 

Has Cantor, Fitzgerald ever received any 
assignment from SEcurity designating D-Z ot _ny othar 
corporations as assignee of that letter agreement? 

A I don’t know. 

Q Do you know of the existence of any such 
assignment? 

A No. 

Q NOw, I think at the close of the session 
yesterday, Mr. Orbe, you had been testifying with res¬ 
pect to a meeting that you had with Mr. Davis and 
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I think we wave in Atlanta, and wivinuu vaerjiing to 
characterize year testimony, but b>slc.iily jest tc 
put us all in che same fx-nao o r rcle.'once. I think 
you basically testified that in tbft discussion you 
had singled out \ REIT’s, ouc of .’"O 7 * was KJB Priuc 
and Mr. Davis was explaining to yc. how ho and his 
people anticipated they could solvr= tho operating 
problems c and l was asking you a stria:? of quest?c> s 
on (hat score. 

Now, during the courr.u oc yo:r testimony, you 
indicated that you told Mr. FA'is iuving thtt mooting 
that you Jaiev: people at NJR Prims, a;-d you refe ree 
to Mr. Brassloi' and Mr. Holloway. 

MR. WILD: I understand what you are 
apparently trying to do ?.s to bring the witness’ 
attention back to a situation that you were talk.lap 
about yesterday. 

I have no objection to your doing that. 
Howovor, I do object to charrctevization of the 
records, and the record will, of course, speak 
for itself. 

MR. WACHTRLL: T think I so indicated. 

MR. WILD: I do not believe so. 

Q 


Did you tell Mr. Davis during the course 
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of. that discussion ho* you happened to I-.uov Hr. 

Brassier and Mr. Holloway, other tha-i you said 
yesterday, that you lived in Now Jersey? 

A I indicated to him that ray family had known 
then for sometime. 

Q Did you indicate anything else? 

A I suggested to him that the relationship was 
one of long-standing, and that I would be very happy 
to attempt to contact them on his behalf. 

Q Did you.indicate the nature of the relation¬ 
ship that your family had with those gentlemen? 

A Yes. 

Q What did you teli him? 

A I told them that my father arid f had known 
Mr. Brassier for many years, and in fact had been on 
the advisory board of the bank for many years. 

Q Referring to the New Jersey Bank? 

A Yes. 

Q Is your father still on the advisory 
board of the bank ? 

A I don't believe sc. 

Q When do you understand hi ceased to be 

so? 

A I believe he was up for retirement about a year 

ago. 
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Q Did you tell him anything else about 
your father’s relationship with New Jersey Bank? 

A No. 

Q Did you offer, during the course of that 
discuss ion, any facts or information which tfouid bear 
upon the desirability or lack of desirability of 
choosing NJB Prime as the takeover target? 

MR. KILL: I will object: to the fora of 
the question. 

A Only to the extent that I felt in view of the 

problems of NJB Prime that the bank might be very 
anxious to do something constructive to resolve the 
problems, because of the involvement, of their fine 
bank’s image with this problea situation. 

Q Did you deem thea to be a fine bank? 

A Yes. 

Q Did you deem thea to have high integrity? 
A Yes. 

Q Did you deem then to have ability? 

A Yes. 

Q Did you say anything else of any knowledge 
of any information that you had as to the desirability 
or undesirability of singling out NJB Prime? 

A No. 
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Q Do you recall anything else that was 

discussed at that meeting in Atlanta? 

A No. 

Q Was any decision made as to which of the 
four should be selected? 

A Not at that time. 

Q What happened next? 

A I had a meeting in Florida on Saturday March 

16th. 

Q With whoa? 

A Barry Silvsrstoic. 

Q Who is ha? 

A Ho is a 49 percent stockholder in a company 

called Coaxial Communications. 51 p ircent is CNA 
Financial. 

Q And did you make any no'cas of that meeting? 

A No. 

Q Have you subsequently written eny memorandum 

of that meeting? 

A No. 

Q To your knowledge, docs there exist in the 
possession of Cantor, Fitzgerald or yourself for that 
matter any document, correspondence, or anything else 
that reflects the meeting? 

A No. 
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Q Was anybody else present? 

A There were two other associates of Mr. 

Silverstein, and I don't recall thsir names. 

Q Tell roe what was said? 

A The purpose of tho meeting w>s to discuss -- 
let roe back up. What was said, I presented to Bar// 
Silverstein a program for the purchase of control 
of a REIT, whereby Security Management and CNA 
would forro a partnership, such partnership would 
effect a fender offer for control of a REIT. 

Mi*. Silverstein expressed groat interest in 
the program and pointed out that CHA already owned 
soros hundred thousand shares of IJJJ) Prime. 

Q Had you been aware of :hat procedure 
at that time? 

A Yes. 

Q What was the source or your information? 

A Vickers Guide. 

Q Did you prepare preparatory to that meeting 
with Mr. Silverstein, any notes or outline cf what you 
wanted to talk to hira about? 

A No. 

Q For your own guidance? 

A No. 

Q Did you take with you rr-y documentary 
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material to lay on the table or give to him at the 
meeting? 

A Yes. 

Q And whet did you take with you? 

A I gave him 10 K's, proxies, prospectusos, and 
annual reports on the 4 REIT's we had previously dis¬ 
cussed in Atlanta. 

Q Mr. Orbe, I know that «n examiner is never 
supposed to ask a why question, but I 'rant to ask 
it. 

Why, why did you give these to him? 

MR. WILD: I object to the form of the 
question. 

MR. WACKTKLL: When I say that an examiner 
is never supposed to ask it, Mr. Wild, I did not 
mean that it was improper in form. I meant that 
it is usually viewed to be incredibly stupid to 
ask it, nonethel oss, I will take wy chances. 

Q Why? 

MR. WILD: I wasn't keenly aware of that. 

A I viewed my function in chat meeting as a sales¬ 
man; and those wore my tools in trade, the documents 
of the four target companies. 

Q Did you think this was something he would 

be interested to see in ex r aluating the situation? 
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A Yes. 

0 Did you think that it vas something that an 
intelligent investor would want to see in evaluating 
a potential investment? 

MR. KILL: X object to cha form of the 
question. 

A Yes. 

Q Had you discussed with Hr. Davis prior to 
going to Florida for this meeting with Mr. Silverstein, 
the fact you were going to do so? 

A No. 

Q To the best of your knowledge, was Mr. 

DAvis aware prior to your meeting with Mr. Silverstein 
that you were doing so? 

A No. To the best of ay knowledge, he was not 

aware of it. 

Q In your own mind, you were having this meeting 
on behalf of Mr. Davis or Security, is that correct? 

A Yes. 

Q Was anything else said at that meeting that 
you recall between Mr. Silverstein and yourself, how 
wcs it left, for example? 

MR. KILL: How w*s that-- 
Q Do you recall anything else being said? 
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Orbc 


Tell mo what you recall. 


A Mr. Si) ver stain indicated t»at if a decision 
was eventually inade to proceed* it would involve 
considerable amount of tires and expense. special 
counsel, and many coetings in New Yo-’>. -fo wan tad very 
ouch to meet '■? r. Bruce Davis 10 discuss with him this 
extensive involvsztanfc. if you will, asd gave ue instruct 
tions to flake preliminary j.nquirics of olcaddi >n . Arps. 

p Q l ,a s this for the purpose : 2 ascertaining 

f 

whether S.sadden, Arps, would be dosirrus ox representj.nc 
the venturers in this prospective. 


possible' tender offer? 
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Q The witness 1 answer was yi s in any event. 

1-Tic Hirst suggested Skf/Mcn, Arps, you 
or Mr. 3i.i.ve;.‘s>:e.".n? 

A Mr. Si Ivors tear. 

Q Was anything obce said at the Meeting wit? 

Mr. Silverstein that you roca? 1? 

A Through a scries of corpli .cav.ni travel arrange 
merits, it was set. up for Sruce Matchers ox CNA, and 
Barry Silverstein to r-u of with Bruno Davis, and Saul 
Becker in Florida on M*rch 2j st. 

Then i" returned tc Hew York that Sunday. 

0 95.fi you f or wuo'ca's to lor. !)av5 s subsequent 

to your necting with Mr. SilveTste:*:?, the substance 
thereof? 

A Yes. 

Q And what did hr say? 

MR. WILD: The substance of his convoi*sation 
with Mr. SiIvorstein? 

MR. WACKTELL: Yes. 

Q What did ho 3ay? 

A He was agreeable to the meeting and went to 

Florida. 

Q Did he express any view ns to the desirability 
of this approach that you had undertaken to attempt to 
potentially enlist CNA as joint venturer, so to speak, in 
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a takeover attempt? 

A He was very enthusiastic about it. 

MR. KILL: I object to the font of the 
question. 


Q In your discussions with Mr. Silverstein, 
had you discussed as between Davis, Si.1 rerstein -- Davis, 
Security on the one hand, and CtlA on Mis other, which 
of the two venturers would bring what to the venture? 

MR* WILD: I object to tat fovu of tho 

\ 



KILL: I join in the objection. 


it it it 


152 * * * 


Q Wus there, f'r. Orbe? 

^ The concept was that CHA joule provide the cash;, 
and that Srucc Davis, Security i4anagc saent, et al. 9 
would provide tho export iso, the real estate know-how, 
and the working troops, if you will. 


(Continued on following page) 
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Q And I think that you said that when you 
reported this back to Mr. Davis, he vas enthusiastic 
about the concept, is that correct? 

A Yes. 

MR. KILL: 2 will object to the form of 

the question. 

Q Did Mr. Davis say to you in chat conver¬ 
sation in words or substance, ”What ore you doing 
bothering yourself with .attempting to come up with finan° 
cing for the takeover?” 

MR. KILL: Objection Co the form of the 
question. 

A Reread the question. 

(Record read.) 

A No. 

Q Did he say to you in words or substance, 

"That isn’t what I wanted Cantor, Fitzgerald for. That 
isn’t why I bought you into this picture”? 

MR. KILL: Objection to tie form of the 
question. 

A No. 

Q Did you attend the meeting in Florida on 
March 21? 

A No. 
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Q Did anything clso in this ongoing series 
of events leading to a possible takeover happen to 
your knowledge between your meeting with Mr. Silvorsteln 
in Florida, and this March 21 meeting which was being 
scheduled? 

Mil*, KILL: Objection to tie foam of the 
question. 

MK<. WILD: May I ask to Lavs it read back? 
(Record read.) 

A When i returned to New York, I calked to Mr. Brassier 
on the phone. 

0 Was that following up the discussion that you 
had had with Hr. Davis about possibly centre ting the 
people at NJB Prime? 

A Yes. 

Q And what was your conversation with Mt. 

Brassier in substance? 

A I asked him if we could get together for a lunch 
ov a meeting, to discuss a genuine interest on the 
part of one of our clients of making an investment in 
oa otherwise getting involved in the operations of NJB 
Prime. 

Q What did he cay? 

He pointed out that NJB Prime had not completed 


A 




1SS 



A 607 

Excerpte from Deposition of Lawrence F. Orbe, III 

Gibe 

its audit, was in lengthy meetings end discussions with 
its accountants, was in active negotiations with its 
line banks to renew the bank lines, and was in active 
negotiations to attempt to resolve iho problems of 
the Kassuba Properties; and that with tnings being 
in such a state of flux and confusion, he felt it would 
be quite difficult to discuss any possible way of working 
with the trust for some time. 

Q In your conversation with Hr. brassier, 
did you identify your client? 

A No, 

Q Did he ask? 

A No, 

Q Did you have any further conversation with 

Mr. Brassier at or about that tiae? 

A We exchanged a great deal of pleasantries, and 
Q You misunderstood ay question. 

My question was not clear. You celled 
him basically to ask for a meeting? 

A Yes. 

Q Was a meeting arranged? 

A No. 

Q He indicated he didn't think it would be 
fruitful at that time, in substance, is that correct? 
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A Yes. 

Q in your telephone conversation with Mr. 
Brassier, did you tell him that your client was in~ 
terested in taking over control of a REIT? 

A No. 

Q Did you tell him that your client was about 
to meet with CNA, which was a hundred thousand shareholde 
of NJB Prime? 

A No, because CM A told me not i:o r 

Q In any event, you didnM: tell chat to Mr„ 
Brassier, is that correct? 

A Yes. 

Q Did you tell him that you h id met with vir. 
Silverstein to formulate — or at which you had dis¬ 
cussed a possible plan for taking over one of four REITS 
with CNA to provide the financing, nnd your client to 
provide the Icnowhow? 

MR. KILL: Objection to the form. 

A No. 

Q Do you recall anything else of your conver° 
sation with Mr. Brassier? 

A No. 

Q Have you aver seen any rotas or memorandum 
or other document reflecting what transpired at the 
March 21 meeting? 
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A Yes, 

0 And is the nature of such document? 

A A letter of intent between CNA or its desigr.ee, 
and Security Management. 

Q Doer, that bear a date? 

A I believe it is dated the 2l3t„ 

?-JR. WACHTHLL: I ca .1 for the production of 
such document. 

MR. KILL: No will take your request under 
advisoicent.. 

Q Is that document in Ne>; York, Mr. Orbe? 

A I believe it is. 

Q Or a copy of it? 

A I oeliove so, 

Q Would you describe for me the substance of 
that letter of intent? 

★ ★ * 
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MR. WACHTELL: Let's have the question 
read back. 

(Record read.) 

A As I best recall it, the substance of the letter 
was that an equity partnership was to be formed between 
Security Management or one of its designees; and Mr. 
Silverstein's company or some other designee of CNA, 
on the ratio of 51 to 49, the 49 percent being CNA. 

Q For what purpose? 

A For the purpose of acquiring controlof NJB Prime. 

Q Did the agreement indicuta how much of the 
shares were intended to be acquired? 

MR. KILL: The agreement: speaks for itself. 

MR. WACHTELL: Yes, it does, I don't have it 

here. 

MR 0 KILL: You asked him whether the agree¬ 
ment indicates. You can ask him once again, if 
you are pursuing this line of questioning, whether 
he has any knowledge, any recollection of the 
substance of the agreement •- 

MR. WACHTELL: I will take your question. 

A I don't remember. 

Q At the time that that letter of intent 
was entered into, which I think you indicated was March 21? 
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A Yes. 

Q Did you become aware of the existence of 
that letter of intent at that time? 

A Yes. 

Q You were aware at that time that 
CNA held a 100,000 shares of NJB Prime B is that correct? 

A Yes. 

Q Were you aware that that was over five percent 
of the shares of NJB Prime? 

A Yes. 

* * * 

163 * * * 

Q Were you aware at that time that there are 
any requirements in the securities laws for filing 
Schedule 13(d)*s or amendments thereto? 

MR. KILL: My objection utill stands. If 
you want tho witness to generally comment on an 
objectionable question, which lias no relevance to 
the ultimate issue here, the witness is free to. 

A I was. 

Q Were you aware whether CNA had filed any 
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such jhedule 13(d) and/or amendments thereto with 
respect to its over five percent holding of NJB Prise? 

MR, KILL: Objection to the fore of the 
question, particularly the word "such." I think 
it connotes sanething that has not been estab” 
lished as a necessary filing. 

A I didn't know. 

Q You didn't know whether any such Schedule 
13(d) had or had not been filed, is that correct? 

A The holding of NJB was in another real estate 
investment trust. 

Q Larwin? 

A I believe it is called CNA Larwin. 

Q Is that a subsidiary or an affiliated cospany 
of CNA? 

A I don't know whether it is deemed to be or not. 

Q Did you have any knowledge as to whether 
any Schedule 13(d) had been filed by CNA, by Laritin 
or by any other related entity with respect to the hundred 
thousand shareholding In NJB Prise? 

A No. 

Q When you became aware of this letter of 

intent for an equity partnership, as you have described 
it, between Security Management, or its designee on the 
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one hand, and CNA or its designee on the other, to take 
over control of HJB Prise, did you give any thought as 
to whether the entering into of such an agreement 
with a sore than five percent holder of HJB Prise 
required any filing of any Schedule 13(d) or any asend- 
sent thereto? 

MRo KILL: Repeat the question before it 
is answered, 

(Record read.) 

A No. 

Q Did you say to Mr. Davis or to anybody else 
in words or substance, "You have not’ essentially formed 
a group, with a sore than five percent holder, you are 
required to sake a filing under the securities laws." 

MR. KILL: Objection to the fors of the 
question. 

A No, I said no such thing, because it was merely a 


II 


letter of intent 
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Q Mr. Orbe, did you prepare, or to your knowl¬ 
edge or information, did anybody else prepare for Mr. 
Davis* use, preparatory to his March 21 meeting with 
Messrs. Matthews and Silverstein, any materials to be 
utilized by hist or available to hin for that neeting? 

A To the best of ny knowledge, no. 

Q What happened next, after that March 21 
meeting, and letter of intent with respect to this plan 
to take over control of NJB PrineT 
A I talked to Mr„ Brassier again. 

Q When? 

A One of those days, right around there. I believe I 
called hin and he returned ny call. 

Q Would you tell ne what was said? 

A I had dropped Mr. Brassier a note after our other 
conversation, and he called to respond to it, and 
to tell ne that he was going to go to Bermuda for a 
short rest, and that he had given ny note to Mr. Holloway, 
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and that hopefully, the certified statements would be 
prepared soon, and at that time, why don't you plan to 
visit with Mr<> Holloway on the oho:'.!. 

Q Did you keep a copy of the note? 

A That I dropped to Mr„ Brassier? 

Q Yes 0 
A Yeso 


* * * 


17 

18 
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MRo KILL: Mr'c Wachtell, I produce a copy 
of a letter from Mr„ Orbo to Mr„ Brassier, dated 
March 19, 1974, which I think >.s the letter the 
witness just alluded to. 

MRo WACHTELL: We will mcrk this as 
Defendant Trustee's Exhibit 12 for identification-, 
(Document referred to was marked 
Defendant Trustee's Exhibit 12 for identification.) 


* * 


* 
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lhrencb f.. orbe, :c j i, 

* * * 


170 

resumed 



MR. KILL: We have the document alluded to 
during the morning examination. It is a two- 
page letter, apparently signed hy Barry Silver- 
stein, to Mr. Bruce Davis, da^:ed March 21, 1974, 
and I produce that document pursuant to your 
request. 

MR. WAGHTELL: I will murk it as Defendant 
Trustees* 13 for identification. 

(Two-page letter dated March 21, 1974 
marked Defendant Trustees* Exhibit No. 13 for 
identification, this date.) 

EXAMINATION BY 
MR. WACHTBLL: 

Q Mr. Orbe, I show you Defendant Trustees' 

» 

Exhibit No. 12 for identification, which is your 
letter of March 19, 1974, to Mr. Brassier. I take it 
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you sent him the original of this letter on or 
about that date? 

A Yes. 

Q And who is the client that is referred 
to in that letter? 

A Security Management. 

0 In tho letter you say "Our client is a 

strong company with access to considerable financial 
backing.*' 

Would you tell me what you were referring to by 
the words "Considerable financial backing?" 

A It was a general consent based upon ou. under¬ 
standing of Security Management. 

0 Was it you? understanding when you say 
"with access to considerable financial backing" that 
this financial backing was something that Security 
who, if necessary, appropriate and desirable would go out 
and procure? 

A Yes. 

Q And what source or sources did you have 
in nind at the ti»e you >.rrote this letter that Security 
would go to for such financial backing? 

MR. KILL: Objection to the form of the 


letter. 
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Q Did you have any source or sources in 
■ind at the time you wrote this letter, to which 
Security would go for such financial backing? 

A We had prior knowledge of sizable transactions 

that Security had entered into with people such as 
Barnett, Winston Trust. 

Q Was that one source you had in mind? 

A Yes. 

Q Did you have any source in xind? 

A The company had considerable dealings in sizable 

t -nsactions with Paul Revere. 

Q Did you have any other source in Bind? 
a Hot specifically. 

Q At the tine you wrote this letter, did 
you have any knowledge or information as to whether 
there had been any coanunication betreon Mr. Davis, 
or anybody else on behalf of Security with Barnett, 

Winston Trust with respect to the potentiality of 
providing financial backing for the takeover of NJB Prime? 
A No. 

Q The saae question as to P..\ui Revere? 

A No. 

Q Did Mr. Brassier reply to this letter? 

MR. WILD: I think it is repetitious. 
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A Yes, as I testified earlier, we talked again 

on the phone before he went to Bermuda, and he 

acknowledged the receipt of the letter, and said he 

had given it to Mr. Holloway. 



Q 

He didn’t reply in writing? 

A 

No. 



Q 

Oid Mr. Hollow?./ reply in writing? 

A 

No. 



Q 

Did either Mr. Brassier or Mr. Holloway 


or both of tne», then indeed sit dorn and discuss the 
aatter? 

A No. 

Q How, directing your attention to your 
April 2S, '74 letter agreement with Security, which 
is an Exhibit to the 13(d), Exhibit 7 for identification. 

MR. KILL: When you say your, you aean 

Cantor, Fitzgerald? 

MR. WACHTELL: Yes. 

Q Without a*tempting to characterize the 
documents, there is reference to Cantor, Fitzgerald 
using its best efforts to obtain funds sufficient 
to persit purchase of shares of the company on aargin, 
et cetera, et cetera. 

Has Cantor, Fitzgerald done that? 



t 
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MR. KILL: Would you show the witness 
the document, particularly, because you have 
the.o'c cetera, et cetera. 

MR. WACHTF.LL: Sure. (Handing) 

Read the question, release. 

(Question read) 

A Yes. 

0 And would you tell Lie what L’antor, Fitt- 
gcrald has done to the best of your kt.cr’lmdgc and in¬ 
formation to fulfill that best efforts obligation? 

A We have a margin account tit the f irm for D-2. 

Q Has O.ntor, FittgeraJ.d doce anything else 

to fulfill that obligation? 

A He introduced Bjuco Davis to an;’ti<or security's 

firm, where he entered ?.nto a margin pccout relationship. 
Q Whan? 

MR. SILL: frhen he entered it or when he 
was introduced? 

MR. WACHTELL: When ho introduced it. 

A About Juno 14th. 

Q What firm? 

A Ladenburg Thalmsnn. 

Q You said in your prior answer thst he 

opened an account. Do you know- was it Mr. Davis' 
account, D-Z's account, Security's accotvixy or some other 
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entity's account, Security's account or some other 

entity's account? 

A D-Z. 

Q D-Z's? 

A Yes. 

0 What was the purpose foz* Irtro .ucing Mr. 
Davi3 to Ladeaburg Thalmann? 

A The purpose ws;s to obtain additional margin 

financing. 

Q Was there any reason why such additional 
margin financing could not bo supplied by Cantor, 
Fitzgerald? 

A No. 

0 Did Cantor, Fitzgerald ns a matter of 

internal firm policy or otherwise prefer not to itself 
supply such additional margin financing? 

MR. WILD: Objection to the form of the 
question. 

MR. KILL: I join in the objection. 

A Please read the question. 

(Question read) 

lies. 

Q And would you tell me the reason or reasons 
underlying Cantor, Fitzgerald's preference 
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not to provide the additional margin financing itself? 

K Our preference at that tine was to provide 

another firm as a place to purchase ecditiowil shares 
rather than ourselves. 

0 Why? 

A We felt that at that tic© ve had » sufficient 
margin loan. 

Q Aside £ro» a ay require/’eats imposed 

by law„ does Cantor, Fitzgerald as ; ratter of internal 
policy have self-imposed limitations as to the dollar 
amount or percentage of margin loans that it normally 
makes? 

MR. KILL: I object to ?hc form of the 
question. 

MR. WILD: I object. 

A Not that I aa awara of. 

Q Does the firm have any policy to lend less 
than the maximum permitted by Regulation T? 

MR. KILL: Objection to the form of the 
question. 

A To the best of ray understanding :he firm 
generally lends less than regulations permit. 

Q Is there any particular percentage guide¬ 
line which is utilized internally as a ceiling? 
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A To the best of my understanding, no. 

Q Was there anything in particular in teras 

of percentage cr c«o3 l '.r p.mcui.t cr «..»;/ other factors 

which vere considered in connection with the fira's 

decisics that, it did ret wish itscl* to provide addi¬ 
tional financing to D~2? 

MR. kXLL: T object to the ton. cf the 

question. 

(Question read) 

MR. Will}: I object to ;he fort of the 
question. 


21 ! 


that. 


that was the reason or ecsons? 

MR.KILL: I tain?: he already answered 


MR. WACHTHLL: I have had i general answer 


that there was a preference, we felt that we had 
p sufficient reergin loan. 

I an trying to find out what the factors 
were which underlie the conclusion that the firm 
had e sufficient marjpa loan. 

q ifhat was the factor tha i fed to the change 
in this particular instance? 


MR. KILL: I think, this witness gave his 
fc^st information and knowledge on the information. 
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MR. WACHTELL: That's what I a* trying 
to find out. 

Q Was it the dollar amour t cf the nargin 

loan? 

A Mo. 

Q Was that a factor? 

A No. 

Q Was it the percentage of the wargin 
loan to the quoted price of the security? 

A It was our preference at that tine. 

Q What was the predicate for the preference? 


* * 


* 
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A To the bast of ay knowledge, it was our preference 
at that time. 

Q Do you know or have any information with 
respect to any factor whatsoever which led to this 
preference? 

A No. 

Q Did you object to the decision? 

A No. 

Q Did you believe it to bo on irrational 
decision? 

A No. 

Q Whet did you consider did you believe 
it to be a rational decision? 

MR. WILD: Objection to the form of the 
question. Yes. 

MR. KILL: I join in the objection. 

A Did I believe it to be a rational decision? Yes. 

Q What factors did you have in your mind 
which led you to conclude that it was rational for 
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Cantor, Fitzgerald to say "We don't went to lend any more 
margin money on this account?" 

A That's not vhat they said. T said it was our 

preference. 

Q What factors did you consider in your 
mind -- did you participate in tho making of the 
decision? 

A No. 

Q Who made the decision? 

A Mr. Miller. 

Q Did Mr. Miller express to you any reason 
whatsoever for his preference not to lend additional 
margin? 

A It was his preference. 

Q Did he express to you any reason whatsoever, 
did you think it was a whim, did you think it was a mood, 
did you think he woke up on the wrong side of the 
bed, or did he indicate to you any reason he had for 
reaching that preference? 

NR. KILL: I object to the form of the 
question, as to form. 

Q Did Mr. Miller indicats to you any reason 
at that time for him having reached the preference not 
to extend additional margin loans on this account? 
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No. 


Q Have you ever been advised whether the 
Lcdeabnrg ThuXarsan tins ha.? detem ntd not to make 
additional margin loans or. this account? 

A Ho. 


Q Do you b.avo aa y uadexs carding as i:o whether 
tfeu L&denburg Thalas xn Zita ;\a» de';e: pined r-.c t to ze.';© 
additional margin leans ca this account? 

A Ho. 


Q is it your understanding that it is pre¬ 
sently opened to D-7. to 00 tain aid It: or„y l aargin loans 
from LadsTiburg Thalmann :ln the pm*ch< so of shares of NJ£ 
on© \c*y or the other? 

A I don’t know. 

3 At the ti.Ee that Mi’. Day: s communicated 
tc you the instructions to oraxteaca purchasing MJ8 
shares for cash, did you discuss with hin any reason 
for his switching to cash rather thsr. th® previous 
margin arrangements? 

A Mo. 

Q You didn’t ask? 

A Ho. 

Q Did he say "No on© will give ae Kargin 
aj-ywora" or words to that effect? 
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* * * 

183 * * * 

Q Directing your attention to this two- 
page document bearing date of Ward; 21, 1974, which 
I think you have previously indicated was a letter of 
intent, I will accept the amendaticn, do you know 
whether the original or any counterpart copy of this 
document was executed by Mr. Davis1 
A It is ay understanding that it was. 

Q To the best of your knc-wledge or information, 
has there ever been any amendment to this March 21, 

1974 letter of intent? 

A No. 


Orbe 183. 

Q To the best of your knowledge or informa¬ 

tion, has there ever been any writing terminating or 
canceling this letter of intent? 

A To the best of my knowledge, yes, it was. 

Q Vfhen? 

A April 12th. 

(Continued on following page) 
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Q Was that terninated by writingT 
A I know that it was terminated in a meeting. I 
do not know about the writing. 

Q I do not have the date in my notes, you did 
mention it and I would appreciate your repeating it. 

A April 12. 

Q Who participated in that meeting, to your 

* a 

best knowledge? 

A Myself, Davis, Bruce Matthews of CNA, Barry Silver^ 
stein. 

Q Anybody else? 

A Bill Miller, 1 believe, wa* in it. 

Q Where was the meeting? 

A In our offices. 

Q Now, directing your attention to Exhibit 13 

for identification. 

Prior to that March 21, 1974 meeting from 
which this document evolved, had you discussed with Mr. 
Davis the concepts which are embodied in this document? 

A No. 

Q Had you discussed with him the concept of 
purchasing fifty-one percent of the stock of NJB Prime? 

A In what context? In the context of that document 

or in the context of one of the alternatives that we 
had 
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Q In the context of soaething that could well 
coae out of a proposed joint venture with CNA? 

A Yes. 

Q Had you discussed with him the concept of 
attempting to get two-thirds of tho outstanding sharesT 
A No. 

Q And let me particularly direct your atten¬ 
tion to page 2 of this document anti the paragraph which 
reads or the sentence which reads ns follows: "It 
is contemplated among other alternatives with no par¬ 
ticular preference being given to this alternative tjiat 
the tendering entity may attempt to gain voting control 
of two-thirds of the then outstanding shares of bene¬ 
ficial interest." 

Now, to be sure we are clear, you had not 
at any time prior to March 21 discussed that concept 
with Mr. Davis, is that correct? 

A That if* correct. 

Q The next sentence reads: "The purpose of 
this control will be to vote to change the status of 
NJB from a REIT to an ordinary operating corporation." 

Did you ever discuss that concept with Mr. 
Davis prior to March 21? 

A Yes. 
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Q And tell Be what was said on that? 

A This would relate back to By earlier testimony 
as to that Atlanta meeting, when we discussed the 
various options and alternatives open to sne when you 
were looking at a REIT as an investment. 

Q And what was said on the subject7 
A It was mentioned as an alternative. That is the 
extent of it. 

Q Subsequent to March 21 ( 1974, have you had 
discussion with Mr. Davis on the subject of the possi* 
bility of changing the status of NJB from a REIT 
to an ordinary operating corporation, if control of 
REIT should be achieved? 

A Yes. 

Q When? 

A On different occasions. 

Q Can you specify them for me, please? 

A At the April 12 meeting. 

Q When else? 

A At our meeting on April 4. 

Q When else? 

A At a meeting sometime in the week of May 20. 

Q What was that meeting? 

MR. KILL: What do you mean what was that 
meeting? 
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Q Where was it, who was present? 

A It was a meeting at Rubin, Wachtel. 

Q Who was present? 

A Messrs. Russel and Rrainman oF the Rubin, Wachtel 
firm, myself, Davis, Becker, and perhaps one other member 
of the Wachtel fin, I am not sure. 

Q What was discussed on that occasion on 
this thought of changing the status of NJB from a REIT 
to an ordinary operating corporation? 

MR. KILL: I think we are going into an 
area that involves attorney°c!lient privilege, 
and I have been given no instructions by my 
client or anybody else that there has been any 
waiver of that privilege, and so I must. 


* * * 
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Q Did you on any other occasions subsequent 
to March 21, discuss this concept of changing the 
status of TUB from a REIT to an ordinary operating 
corporation? 

MR„ KILL: Than the occasion he already •*» 

Q Other than April 4, April 12, and May 20T 
A No. 

Q Have you ever discussed it since May 20, 
just so we can be sure we understand each otherT 
A Noo 

Q Do you have any knowledge or information 
that that concept has ever been abandoned? 

A My best knowledge is that it remains a possible 

alternative,, 

Q Directing your attention to the next paragraph 
of Exhibit 13 for identification "Once this has been 
accomplished, it nay be further desirable to have the 
tendering entity exchange its stock in NJB for stock in 
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Security Management Company which simultaneously 
would be merged into NJB, 

"The result of this woulc! be a transfer of 
the initial debt used in the tender offer to NJB." 

Did you ever discuss that concept witn Mr, 
Davis prior to March 21? 

MR 0 KILL: Let the witness see the docu^ 
ment, please, 

MR, WACHTELL: Sure, 

MR, KILL: Since you directed his attention 
to that paragraph, 

MR, WILD: May I look over his .shoulder? 

A No, 

Q Have you discussed it at any time since 
March 21? 

A No, 

Q Do you have any knowled|je or information 
that that concept has ever been abandoned? 

A No, 

Q Did a time come when you became aware that 
D-Z was selling 50,000 unit notes to various persons? 
MR 0 KILL: Repeat the question, 

(Record read,) 

A Yes, 
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Q Did you ever discuss with Mr. Davis how 
D-Z proposed to repay those notes? 

A No. 

Q Did you ever have any understanding as to 
how D-Z intended to repay those notes? 

MR. KILL: I will object to the question 
as repetitiouso He just said ho had no discussion 
with Mr. Daviso How could he have an understanding 
without a discussion? 

MR. WACHTELL: I would certainly hope that 
a sophisticated man such as Mr. Orbe would not 
have as sole fount of information, Mr. Davis. 

Maybe Mr, Orbe knows 
something in thi3world that Mr. Davis hasn't 
told hie„ I think you may want to reconsider your 
objection. 

MR. KILL: I will let the witness answer, 

I think ny objection is proper. Proceed. 

Q Have you ever had any understanding how 
D-Z proposed to repay these notes? 

A No. 

Q Did you ever ask? 

MR. KILL: Again, I repeat my objection. 

The witness may answer. I think it is being 
repetitive. 









1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


A 636 

Excerpts from Deposition of Lawrence F. Orbe, III 

Orbe 198 

A Did I ever ask what? 

Q Did you ever seek to find out? 

A No. 

Q Now, you subsequent to March 21, what 
happened next with respect to this proposed joint venture 
between Mr. Davis' interests, and the CNA interests? 

MR. KILL: You are referring to that 
particular document, Mr. Wachtell. 

MR. WACHTELL: Yes, I ax referring to the 
proposed joint venture which had its embodiment 
in Exhibit 13 for identification as at March 21. 

A Davis cane to New York for a meeting on April 4, 
at the offices of Skadden, Arps, and *•<» 

Q I would appreciate you not telling me what 
transpired at that meeting, as I previously indicated, 

I am doing my best to stay away from the subject of 
the disqualification motion. 

A Subsequently on April 8, we were advised that 
Skadden, Arps had a conflict with CNA, and subsequent 
to that, there was an introductory mooting with the 
partners, a couple of partners of Rubin, Vachtel 
on the 11th, and then there was the meeting at 
which the preliminary understanding of CNA and Silver- 
stein and Davis was terminated, which was the 12th . 



A 6 ;* 7 

Excerpt b from Deposition of Laurence F. Orbe t III 

Orbe 199 


The neeting in our offices in New York. 

Q Now, at any time up to the present, do you 
have any knowledge or information of their having been 
prepared by Mr. Davis, Security, D-Z, or anyone acting 
on their behalf, any memorandum, outline or plan of 
what they were intending to do with respect to this 
takeover of a REIT? 

A No. 

Q Do you recall putting ii an affidavit upon 
the disqualification notion involving Skadden, Arps? 

A Yes. 


200 * * * 


Mr. Or be, i. vq ja-j. 1 ko to d: ret:?, your atten¬ 
tion to this docuaent that 7 have shorr you .ff tbs 
record,during the recess. which is ap >t::eutl>- cr. 
affidavit sworn to by you, dated Jure s &, 197<. 

Did you indeed sign and swsa.. to chut affidavit.*.' 

A Y es. 


k 


Q 


Did you retd it before ysa « id s<>? 


d Now. I have called yc'ir attention o/f the 
record to the sentence saying -'Documents relating to 
the plan? and thinking of Mr. Davis aad Lis associates 
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were given to Mr. Beck©?." 

I very specifically do no; want to inquire 
of you what was given to Mr. Becker on that occasion. 
However, I call this language in your affidavit to 
your attention to see if it permits you to refresh 
your recollection as to knowledge and irfonaaticn that 
you had as to the existence of docuao;}.ts rc.electing 
the plans and thinking of Mr. Davis aid his associates 
ir. connection with this transaction, whether or not 
given to Mr. Davis? 

A Yas. 

Q It does? 

A Yes. 

0 Now, what documents have you now refreshed 

your recollection of that nature existed! 
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Q Now, Orb©, I would like to put to you again 
a question I previously put to you &t which time you 
answered that you did not recall ths ozi.stence of 
certain documents. 

Do you now recall the existence of any 
documents relating to the plans ar.d ti irking of Mr. 
Davis with respect to a takeover of z IF,ITT 
A I recall a, I believe it was two-page inter¬ 
office communication between Davis aa-i Eecker, 
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Saul Becker, which summarized Davis' views and under¬ 
standings of his meeting with CNA, and gave a couple 
of explanatory remarks in connection with the Silver- 
stein Davis memo. 

Q Do you know of any other document of 
any description indicating Mr. Davis' understanding 
or plans or anybody else's at D-Z understanding or 
plans with respect to a takeover of a REIT? 

A Wo. 

Q Do you recall the date of that two-page 

memo? 

A As I recall, it was dated soaetiue between March 

21st *nd April 4th. 

Q Is there a copy in the possession of 
Cantor, Fitzgerald at the present time? 

A No, there isn't. 

MR. WACHTELL: Mr. Wild, I call for the 
production of the memorandum in question from the 
plaintiff. 


★ ★ 


* 
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Q Did you have any understanding of the 
purpose for whicn Mr. Davis wrote that raemorandun 
to Mr. Becker? 

A It was to explain the CNA newo, or the Silver- 
stein Davis mesa. 

Q To whom? 

A To Mr. Becker. 

Q Did you have any understanding that when 

Mr. Davis sent that memo to Mr. Becker tlat it was 
intended to be given to anybody else? 

A I don * t know. 

Q Do you have any knowledge that it was? 

A I don't, know. 

* ★ 


* 
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Q Mr. Orbe, you testified that on April 12, 
a conference took place at the offices of Cantor, 
Fitzgerald between yourself and Mr. Davis, Mr. Matthews, 
Mr. Silverstein, and Mr. Miller, at wh:ich the March 21, 
1974, letter of intent was terminated. 

Had there been any meeting prior to April 12 
with any representative of CNA? 

A Ho- 

Q Has there a meeting on April 10 in Chicago? 

A That was moved to Hew York for the 12th. 

Q The meeting that was originally scheduled 
between Mr. Cantor and a representative? of CNA in 
Chicago became the April 12 meeting in New York, is 
that correct? 

A Yes. 

Q Would you tell me what transpired at that 

meeting? 

A Mr. Matthews announced that CNA lad problems of 

their own, and that they were not in a position to «« 


* it it 
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A Mr. Matthews announced that he had -- CNA had 
problems of their own, and they weren't sure who 
their new owners were going to be, and under 
those circumstances they could not consider a trans¬ 
action of this magnitude or really any other transaction 
of any kind. 

They were very sorry for taking ip everybody's 
tine, and case was closed. 

Q What happened next with respect to any 
plans of Mr. Davis, Security or any of the other Mr. 

Davis' entities to acquire control of WJB7 

MR. WILD: I object to the fora of the 
question. 

MR. KILL: I join in the objection. 

MR. WACHTELL: 1 will stand on the question. 
MR. WILD: If the witness understands. 

MR. KILL: When you say next, I think we 
bounced around quite n bit. 

Q The April 12 meeting. He had <. deal, proposed 
deal with CNA — 

MR KILL: I understand that. 

MR. WACHTELL: That is off. I want to know 
what happened next. 

A Between April 12 and approximately May 22, Davis 
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and his people or Davis and Security Managenent were 
essentially waiting for the release of the 10-K of 
NJB Prime, proxy material, and current financial 
information; as well as possibly the stockholder list. 

MR. WACHTELL: Can I have it read? 

A Also, during that period of time, property inspections 
were being made as to those properties that they did 
know were still part of the portfolio of NJB Prime. 

Q As at approximately May 22 of 1974, what was 
your understanding of what was then being contemplated 
by Mr. Davis with respect to NJB Prime? 

MR 0 KILL: I will object to the form of the 
question. I think it is too broad and too general. 

A Repeat the question. 

(Record read.) 

MR. KILL: If you can testify as to what Mr. 
Davis was contemplating? 

A My understanding was that Mr. Davis had what he 
considered to be an attractive investment; and that 
pending the receipt and analysis of all of this informa¬ 
tion that I previously mentioned, various alternatives 
would then be considered. 

Q Well, you have left me a l.ttle bit confused 
by your testimony. Perhaps I can seek to clarify. 
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You testified a moment ago that between 
April 12 and May 22, essentially nothing happened. And 
now you testified that as at May 22, Hr, Davis had what 
he thought to be an attractive investment. And would 
you tell me when this attrative investment suddenly 
had there been any attractive investment or otherwise on 
April 12? 

MR. KILL: I object to the form of the 
question. 

MR. WACHTELL: I will stand on the question. 

MR. KILL: I don't think & witness can 
answer in his testimony, which characterizes his 
testimony in a manner I deem improper. 

Q Did Mr. Davis have any investment in NJB 
Prime on or about April 12? 

A No. 

Q Did they on or about April 22? 

A Yes. 

Q Mr. Davis or his investments? Is it still 
your testimony that between April 12 and May 22, Mr. 
Davis was essentially waiting for a release of 10-K of 
this NIB Prime, and current financial information, and 
the stockholder list? 

MR. KILL: And other materials. 
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Q And othar Materials? 

A Yes. 

Q Is it your contention that he didn’t 
do anything significant during that period of tine? 

MRo KILL: That is not what he testified 
to. That is not the testiaony at all. 

MR. WACHTBLL: I asked the witness what 
happened next after the 12th, his answer was, 
essentially waiting for the release of certain 
infornation. 

Q Did anything else happen after April 12? 

A D-Z coonenced a program of accumulating shares 

of NJB Prime; on or about April 19, 

Q Did you discuss that program with Mr. 

Davis or anybody else? 

A Yes. 

Q When? 

A On April 12. 

Q Teli me what was discussed at that time? 

A In the afternoon, after the CNA meeting, we had 

a meeting, myself. Miller, Davis, and Decker, at which 
time Davis discussed the desirability from his point 
°Y view of a share accumulation program. 

Q What was said? 
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A He pointed out that if previous conversations 
and discussions considered the possibilities of a tender 
offer a 10, 11, or 12, then surely the stock must 

be a good investment at five, six or seven. 

Q What else was said at that meeting? 

A And that given those set of facts, he would like 
to open an account and start buying shires. 

Q Did he indicate how many shares he intended 
to buy? 

A Initially? 

Q At that meeting, on April !12, did he indicate 
how many shares he intended to buy? 

A No. 

Q At some subsequent date, did he indicate 
how many shares he intended to buy? 

A Yes. 

Q What was the subsequent date? 

A April 18. 

Q How many shares? 

A The decision was made to become larger than a 
five percent stockholder. 

Q How many shares was it intended to purchase 
as contemplated in April 18? 

A Perhaps a hundred thousand. 
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Q Was the decision Bade not i;o purchase Bore 
than a hundred thousand? 

A No. 

Q Was there any discussion oi: purchasing 
300,000? 

A Upon the accumulation of a hundred thousand shares 

we would then review the Batter. 

Q That was what was discussed on April 18? 

A Yes. 

Q Was it discussed that the review would be 
aade for the purpose of going to 300,000? 

MR. KILL: That is your figure, Mr. Wachtell 
I don’t think that is the witness' figure. I 
nay be wrong. I thought it was Mr. Wachtell's 
figure 

MR. WACHTELL: That is a figure I have 
suggested to the witness. I have not pulled it 
froB thin air, it is based on previous testiaony 
in this action. 

Q Was there discussion of 30C,000 or any other 
aaount other than the 100,000? 

A At what tine? 

Q April 18. 

A No. At April 18, the discussion was essentially 
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that upon accumulation of approximately a hundred 
thousand shares we would then review the matter, 

Q When was the matter next reviewed? 

A The week of May 24, when the material was received. 

Q And what was determined then as to the number 
of shares to be purchased ? 

MR 0 KILL: I will object to the form of 
the question. But you may answer. 

A It was determined to purchase a minimum of another 
100,000 shares. 

Q Was there any determination of a maximum? 


Q Was there any determination over how long 
a period of time such second hundred thousand shares 
should be purchased? ._ 


Q Have you ever heard a discussion of planning 
to purchase 300,000 shares? 

A That specific number doesn't ring any recollection 
for me. 

Q Have you heard a discussion of using 2,200,000 
cash and margin to purchase shares of NJB? 

A No. Not those specific numbers. 

Q Have you ever heard any dollar amount 
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combined cash or rargin being contemplated to be used 
to purchase shares of NJB7 

A Only insofar as it related to various altema° 
tives. 

Q Tell me what was discussed. 

A For example, if an alternative would have eventually 
been agreed to as a course of action, there would be 
X dollars required for, say, 51 percent. 

Q When was that discussed? 

A During that April 24 — May 24 w<sek. 

Q What other alternatives wexe discussed at 
that time? 

A The funds required to acquire 20 percent. 

Q Which would be approximately $250,000, 

is that correct? 

A $260,000, something like that. 

Q What was discussed on that subject? 

A It was mentioned as another alternative. 

Q What was said on how the funds would be 
required or how they would be obtained? 

A There was no discussion as to how it would be 
obtained. It was what the total dollars would be 
required. 

Q With respect to the potentiality of going 
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to 51 percent, which you say was discussed during the 
week of May 24, was there any discussion of how that 
would be financed? 

A No, 


* * * 
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Q Now, you have testified th«t on or about 
April 19, D"Z comenced a program of accumulating 
shares of NJB Prime, And you have testified that on 
April 12, there was a discussion that Mr, Davis said he 
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wai ted to acquire s'lvtres* On or about Auril 12 or 
abs'ut April J.f», did you h .vs vny discuss -oa with ^r, 
0» r *i.s as to j»oy such shaves woulrt ' e f? \ .r ccd. vffrat 

source of funds would he utilize:.? 


A' No, 


if 


iThea did you become aware c£ the "orratio; 


Atoi-': /.} ri.T. :!S V 
Q h'cv? 

Kv„ b'avis ruq iestoc. that tic* hro -.e -age xcount 
c rfv>.nge*i tixm a Security mnn.. to t'- Z. 


Me you have r* direurslou ri:.h hi?:, m. the- 


r.ci rot? 


Q i 5 d you. tf.sk who we s 

A He ident ified it as an &f£:i l\ate t " Security 


kianf.gexteiit 


"id you ask f« r a>r/ti i.cg ? >c.*ther? 


A I believe our R&rgi cUparfcnent ed for t ie 
appropriate corporate doc-aunts and re iutior s; i 
war- not party to those cc rjrsatJ.ons, 

Q •*icn ‘U s- roge'd to ti .s k *o . /oui’• cc stonsr 
ruie, did you seek fco get any information, with respr>c 
to this new customer D~Z? • 
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MR. KILL: You are talking about Mr. Orbe 
personally? 

Q Or anybody else in connection with Cantor» 
Fitzgerald? 

A No. 

Q No? 

A No. 

Q Mr, Davis told you that thure was D-2, 
it was an affiliate of Security, and you didn't seek 
to find out anything further nor do you know if anybody 
else at Cantor, Fitzgerald sought to find out anything 
further about D-Z, is that correct? 

A That is correct. 

Q I show you Defendant Trustee's Exhibit 5 

for identification. 

And I an going to show you a aarked up copy, 

which is ay own ot.e, and I an going to ask you to ignore 

the blue~inked notations. 

Have you ever seen the original or any other 
copy of this document before? 

A I don’t recall ever seeing this. 

Q Now, you have testified that you did something 
with Exhibit 7, I hate to characterize yoar testimony, 

which is the 13(d) -- 


25 
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MR. WILD: Glanced at it. 

Q Thank you. 

When you glanced at it, did you note that 
D“Z was selling, I think you indicated previously that 
you did, perhaps I aia being repetitious, you did note 
that D-Z was selling $50,000 unit pronissory notes 
to certain persons? 

A I said that is how 1 found out when 7 saw that. 

Q You didn’t know that before seeing the 

document? 

A That is correct. 

Q Did you then have any discussion with Mr. 
Davis or anybody else as to the basis upon which such 
notes were being sold? 

A No. 

Q Did you ever have any discussion as to how 
■any notes were conteaplatod to be sold? 

A No. 

Q Did you have any discussion as to the basis 
upon which such notes would be repaid? 

A No. 

Q Did you seek to ascertain whether the sale 
of the uotes was lawful? 

A No. 
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Q When you said that you have never seen 
Exhibit 5 for identification, which is this memorandum, 
just to be on the safe side, have you ?ver seen any 
draft thereof? 

A I don’t recall seeing that before,, 

Q Or any draft? 

A That is right. 

Q At or about April 24 of 1974, were you 
aware that D- Z was planning to and had authorized the 
sale of $1,250,000 of six percent promissory notes 
due March of 1975, and callable previojsly? 

MR KILL: Objection to thj fom of the 
question,, 

MR. WILD: I object. 

Q To be sure we have no misunderstanding 
if you left out -- let me phrase the question in another 
way to be sure we are both saying the same thing. 

I direct your attention to Exhibit 7 for 

y''" 

identification, the 13(d), to the schedule of notes 
being sold to certain noteholders, which is Schedule 
B thereto, I believe, and that refers to a sale of 
certain six percent promissory notes referred to in 
Item 3, is that correct? 

MR. KILL: The document speaks for itself. 
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Q And you saw that when you glanced at the 
document? 

A Yes. 

Q Were you auare at that time that D Z had 
authorized and was planning to sell J1,250,000 of such 
notes? 

KILL: Objection to the form of the 

question, 

A No, I didn't, 

Q Wore you aware that D-Z was planning to sell 

such notes to 25 separate purchasers? 

) 

MR. KILL: Objection to tbs form of the 
question. 

A .1 was not aware. 

% 

Q Here you aware that J5*Z we > planning to 
solicit such persons until itsecured 25 purchasers of 
such notes? 

MR. KILL: Objection tc th; form of the 
question. 

A I was not aware. 

Q Were you awr.ro that D-Z had determined 
and was intending to issue prior to September of 1974 a 
new series of securities to consist of $50,000 units 
comprising a $45,000 two-year promissory note and four 
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shares of common stock? 

MR. KILL: Objection to the form of the 
question. 

A No 0 I was not aware. 

Q Were you aware of any plans of 0- Z to issue 
any new securities other than these six percent promissory 
notes due March of 1975? 

h No, 

MR. KILL: Objection to the fora of the 
question. 

Q Were you aware that the shares of Messrs. 

Davis -- were aware that Security was a fifty percent 
shareholder of D»Z 9 and Mr, Zimmerman was a SO percent 
shareholder of D-Z? 

MR. KILL: Objection to the fora of the 
question. 

A At what time? At this time? 

Q At the time that you read the 13(d)? 

A No, I was not. 

Q Did you see it in the 13(d)? 

MR. WILD: The question is did you see it 
in the 13(d), not is it -- 

MR. KILL: "It is" instead of "is it." 

Q Did you see it in the 13(d)? 
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MKo KILL: At the time you reviewed it 
or glanced at it? 

TUB WITNESS: He. 

Q Let me direct your attention to the very 
first page of the body of the 13(d), Item 2, the voting 
stock of D-Z is owned in equal shares by Jerome Zimmer¬ 
man and by Security Management CompanyInc a 

Does that refresh your recclloction? 

A I don’t remember seeing it when 1 glanced at 
it. 

Q Have you over act Mr. Zimmerman? 

A I think once, 

Q When? 

A May. 

Q Where? 

A Rubin, Wachtel. 

Q Who else was present? 

A That was that meeting that we referred to earlier, 

the week of May 20. 

Q Were you aware at that time that Mr„ 

Zimmerman was a fifty percent shareholder of D-Z? 

A At that time I was, yes. 

Q Had you been aware of it at any time 
prior to that time? 
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A No. 

Q Have you ever been aware up to this moment 
that the voting stock of D-Z owned by Security and Mr. 
Zianeraan has been placed in escrow as security for 
repayment of the six percent promissory notes. 

MR. KILL: Objection to tho form of the 
question. 

A Repeat the question. 

(Record read.) 

A No. 

Q I am not sure I asked you this before: 

Did you remember or did Canto7, Fitzgerald recommend 
Mr. Davis to Rubin, Wachtel? 

A Yes. 

Q Did you ever promise Mr. Davis that Cantor, 
Fitzgerald would provide fifty percent margin financing 
for Mr. Daris or Security's or D-Z*s purchases of NJB 
Prime7 

MR. KILL: Objection to tho form of the 
question. Would you read back the question? 
(Record read.) 

A No. 

Q Did you ever say to Mr. Davis in words or 
substance, that Cantor, Fitzgerald would use its best 
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efforts to do so? 

A Yes. 

Q Now, what was your underst mding of the 
services that were to be rendered by Cantor, Fitzgerald 
to Security or Security's assignee pursuit to the 
April 25, .1974 letter agreement? 

WILi): Repeat the question, oler? i«. 
(Reco?:d read.) 

A Wfc would provide general financinl advice and 

assistar.ee with respect, to analyzing portfolio of 
NJB Price, nod possibly other REITS. 

We were assisting him wherever possible in 
obtaining smrgiu financing for the purchases of shares. 

We would in fact purchase shares on his behalf 
under his instructions. And we would act as overall 
financial advisor in the ongoing program c£ evaluating 
the alternatives pursuant to the expansion of the 
ousiaess of Security Manegeaent. 

Q Anything else? 

A No. 

Q Directing your attention tJ Exhibit 7 for 
identification, which is before you, which is the 13(d) 
produced froa the files of Cantor, Fitzgerald, did you 
read Itea 3 when you looked at that document, source. 
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amount of funds, and other consideration Item 3 
on page 2 ? 

/ 

A I remember glancing at it, 

Q And it is correct then that you were aware 
when you glanced at it, that that part of the purchase 
cost for the NJB shares that had been purchased which 
was not being pro\ r ided by a margin borrowing from 
Cantor, Fitzgerald had been provided fror. the borrowing 
under tbs six percent notes, is that correct? 

MR KILL: 1 object to the fern of the 
question 

Do you understand the question? 

A I understand the question, I didn't make that 

reference; that analogy. 

Q Did you understand the language you read? 

MR, KILL: He testified he glanced at it, 
and he answered your prior question. I think 
it is improper to ask him whether he understood 
what he read. 

MR. WACHTELL: l thin! it is proper to probe, 
Q Did you understand what you read when you 
glanced at that? 

A Yes. 


25 


Q 


And it says that approximately $468,383 
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has been expended by D-Z, did you read that? 

A Yes. 

Q It says "$254,733 thereof -fas paid out of 
D-Z*i own funds, which funds wore obtained by D-Z 
in a private placement of its six perc ?v promissory 
notes due March 31, 1975 P which notes wore sold to the 
persons and in the amounts set forth tic Schedule B 
here to annexed," did you road that? 

A I recall the first part of it; which is 
approximately $250,000, there was paid out of D-Z's 
own funds. 

Q Did your eyes stop with thti next words, 
"which funds were obtained by D-Z in a. private place" 
ment of six percent promissory notes"? 

MR. KILL: I object to the fern of the 
question as repetitious. The wetness read 
the thing. He glanced at the document. He is 

tr. 

giving you the best recollection of events that 
vccurred sene time ago, I think it is improper 
to pursue this line of quest _oning. 

Q Mr. Witness, you previously testified that 
you did look at Schedule b which had the list of note¬ 
holders, is that correct? 


A 


Yes. 
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Q Did you understand that D-7. had derived its 
funds froa the noteholders? 

A As I glanced through that document a ay best 
recollection of what I thought through at the tine was 
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that D-Z had obtained funds from different sources; 
and I can’t focus on what those sources were. 

Q Is there anythin# in this document which 
indicates any source of funds whatsoever i - D~Z 
other than the noteholdci'3, and the margin loan from 
Cantor, Fitzgerald, 

MR. KILL: The document s-jorks for itself. 
Do you want him to review it now? 

A I don’t recall. 

Q Do you recall having seen anything in thi 3 
document at the time you looked at it, perhaps it was 
in vanishing ink, Mr. Kill, which wouid have indicated 
any source of funds to D Z other than the noteholder’s 
money, and the Cantor, Fitzgerald margin loan? 

MR. KILL: I till object to the form of 
the question. 

MR 0 WILD: I join in the objection. 

A I don't recall. 

Q Now, did anybody else at Cantor, Fitzgerald 
to your knowledge ever look at this i:»(d)? 
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Q Did anybody ©lsa to your k vovledg*. or inforna- 
lien at '*&ntor, F5.tzgerald aver sea this 13(d)? 

A I believeread it also, •>: however Do 

looked et it. 

Q At or about the tine it c&iie in7 
A Yes. 

Q When did it cone in - I will rephrase it. 

Did it cone in to Cantor, Fitzgerald at or 
about the time that it was prepared and filed with the 
SEC? 

A I believe so. 

Q With respect to Exhibit 8 For identificat-\oL. P 
the amendment Ho. 2, did this come in to Center. 

Fitzgerald at or about the tine it was filed with 
the SEC? 




257 


A 666 

Exoerpta from Deposition of Lawrence F. Orbe t III 

Ovbe 

A I dcm*t know, this is the first ) have seen of 
this-, 

Q You say you have never seer that Exhibit 
No,, 2 before today? 

A That is correct, 

ftH. WILD: r.iaenti«;ent No, 2, excuse as, 
smsiuhaent No. 2*, You have never seen that iocuaan 
before today, to your best recollection? 

THE WITNESS: Right, 

Q Do you know if Mi’, Miller i:ns or anybody 
else at Cantor, Fitzgerald? 

A I don’t know, 

Q I show you Defendant Trustee*?; Exhibit 9 
for identification, which is Asendnent Ho, 3, and 
csk you whether you have ever seen that document before 
today? 

A No, I haven’t seen this before, either, 

Q Do you know whether Mr, Miller Has? 

A I don'L know. 

Q Dees Cantor, Fitzgerald, to your knowledge, 
or information have in its possession a tv>py of 
Anendaent No. 1, which X guess would be Exhibit seven 
and a half, if wa over get it? 

A I don’t know, I don’t have it. 
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MR. KILL: Let me comment cn that. You 
will got vhat we have. If we don't have it, we 
don't have it. 

Q Do you recall seeing Amendment No. 1 on the 

13(d)? 

A /No, 

Q I would like to direct you* attention to 
Exhibit il. which is a copy of tho list of holders of 

NJB Prim 5. Whor. did that document como i ilo the 

jossession of Cantor, Fitzgerald? 

% 

A Friday. May 17. 

Q For what purpose? 

A Information. 

Q Were you supposed to do an/thing with it? 

A No. 

Q What information c d you uiderst&nd you 
were getting it for? 

A We really had no instruction at that time, 

0 Who did you got it from? 

A It came from Rubin. Wachtel, I believe. 

Q Have you subsequently ever received any 

instructions tfhatsoe/er with respect t: c i&n stocihcld'r 
list from anybody? 

A No. 
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Q Does there exist in the possession, custody 
or control of Cantor, Fitzgerald any oilier copy cf sucn 
list or any part thereof? 

A I don’t know. 

Q Or any, including by part, u:.iy other memorandum 
or .list prepared from ti.e information fx vs ring or 
Exhibit .11, as for example, list of over;-body holding 
more than X number of shares? 

A I believe that there .is such a list. 

Q h’ould you describe the list you believe 
does exist? 

A I believe that there is a surma rr.st.d list that 
was typed by someone in our office, lifting: holders 
from one •— holders that have at least or.® thousand, 
but not acre than 9,?99 shares, wu' then a supplemental 
list of shareholders of 10,000 or sore, 

Q Who instructed such a list to be prepared? 

A I « 

Q Lists to be prepared? 

A I think Mr. Miller. 


* 


* 


* 



1 
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Q Did you discuss with Mr. w^ter the preparation 
of such summarized lists? 

A No, 

Q Do you have any knowledge or information 
as to whether Mr, Miller received any instructions frem 
anybody to prepare such a summarized list? 

A No. 

Q Do you havt sny knowledge or information 

whether anybody in or out cf Cantor, Fitzgerald over 

* 

did anything with any such summarized list? 

A No, 

Q When was such summarized list prepared? 

A I would be guessing. 

Q Your best approximate recollection, if you 
have any. 

A Tha week of June 3, 

Q To your best recollection, in attempting 
to fix the date, I would ask you to fix it for tie now 
with reference to the June 13 stockholders* meeting ci: 

NJB, I think it was June 13, were the summarized lists 

prepared, to your knowledge, before or after June 13? 

• * . 

A I think before, but I cm not sure. 

.... Q Was anybody given a copy or copies of such 
summarized lists? 
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A As far as I know, no. 

Q Was any copy given to perhaps this is 
repetitious , but I want to be sure. was , ny copy given 
to D-Z or anybody representing ])• Vt 
A I don't know. 

Q One way or the other? 

A I don't know. 

Q Does that near one way or :He other? 

A Yes. 

Q To Rubin;, Wachtel? 

A I don *i know. 

Q To any solicitation firm? 

A I don’t know. 

Q To your knowledge; or information, has D-Z 
or Rubin, Wachtel acting on behalf of U-7 or your firss 
or anybody else acting on behalf of ever hove 

communications with any proxy solicitation fir* in 
‘connection with NJB Prime? 

A To *y knowledge, yes. 

Q What fir*? 

A Georgeson 1 Company. 

Q Who communicated with them? 

A Mr. Davis. 


25 


Q 


When? 
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A I don't know. 

Q Before or after June 13? 

A I don't know, 

Q Do you have any recollection? 

A No. 

Q What is the basis for your understanding 
that Mr, Davis communicated with Georgsson? 

A I believe he called theta once frr<a out office to 
ask then some Questions, 

Q With whom did he speak at G?orgeson to 
your knowledge or information? 

A I don't know, 

Q Tell S3 what you heard front his side of the 
conversation? 

A He asked about fee3 and expenses. 

Q What services was he asking then to render 
or was he asking them to quote upon, si to speak? 

HR. KILL: Objection to the font of the 
question. 

Q What did he say, what did he say he was 
calling then about, what did he say he was interested 
in having to do, or what they were willing to do or 
what they would charge for it, tell ne everything 
*hat you heard froa his side of the conversation? 
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MR. KILL: I object to the form of the 
question. 

A My recollection is that he asked them what it 
would cost to mail approved proxy materials to the 
stockholder„ of NJB Prime. 

Q Do you recall anything elso? 

A The supplemental cost of the second mailing. 

Q When you say approved, pro^iy materials, did 
you understand him to be speaking of proxy materials 
with respect to the June 12 annual meeting of share¬ 
holders? 

MR. KILL: I %?ill object to the form of 
the quest?on„ 

A No, 

Q Did you understand him to l>s referring to 
proxy materials for a special meeting? 

A Yes. 

Q Does that refresh your recollection as to 

r 

when this conversation took place with inspect to 
June 13? 

A No. 

Q Did he indicate the nature of the proxy 
materials? 


A 


No 
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Q Did you understand at the tirae in order 

for a sx»ecial meeting of shareholders to be called, 

the com ent of 20 percent of che stock would be required? 

A Yes, 

MRo KILL: I object to that. 

Q Did you discuss that with '<r, Davis? 

A When? 

Q At any tine? 

A Yes. I testified earlier that i aid. 

Q i don ? t believe so.. Tell ic waat couver 
sation you lied with Mr. Dcvis as to a tv. ivfcy percent 
requirement for calling s. special xaectiiq.;. 

A I believe I testified earlier about it, 

MTr Wachtcll; yesterday, when we were, I think we were in 
Atlanta, at one of our sessions, and ws discussed the 
various alternatives, one faced in an in/estaent 

* 

prograa in any REIT„ 

Q Mr. Orbe, you ar j talking loir about, r.. dis¬ 
cussion with Mr* Davis fairly early in the game, is 
that rorrect7 
A Yes, 

Q Mow, coning down to the period after this 
stockholder list is obtained either prior to the June 
13 neeting or since that time, did ou hrve any further 
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conversation with Mr, DavaS on tuc quest .on of j’cttinf 
20 percent consent to call a special meeting? 

A Yes, 

Q What was discussed? 

A We discussed the advisability or desirability 

or lack thereof of owning e Kinimim of 2 J percent of 
WJP- Priwe to be in a position to elect the alternative 
of calling for a special meeting, 

Q Was anythir.g else d 4 scMSs%d *n tho subject 
of the 20 percent requirement or getting 20 percont 
consents? 

A No, 

^ Was there any discussion of fhather or not 
to seek consents froa other shareholders to cone up with 
the 20 percent? 

A No. 

Q Have you ever had any 3uch discussion with 
Mr, Davis? 

A No. 

Q Do you have any knowledge or inforaation 
whether anybody acting on behalf of D-Z .as e 'er 
directly or indirectly contacted any shareholder of 
^NJB Prime for the purpose of requesting such a consent? 

MR. KILL: Read back the question, $ 
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(Record read.) 

A No. 

Q Do you know whether Georgeson 6 Company 
or any other proxy solid ^tion firm has ever been 
retained by D-Z directly or indirectly? 

A I believe Georgeson was retained. 

Q When? 

A I am not sure. 

Q Before or just since June 13T 
A I don’t know. 

Q Are copies of any communications between 
Mr. Davis, and D-Z, and Georgeson in the possession, 
custody or control of Cantor, Fitzgerald? 

A No. 

Q Do you know whether the retainer is in 

writing? 

A I don’t know. 


* 


V 


* 


* 
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Q Do you have any knowledge or inforciation as 
to whether at the present tine, D'Z is intending to 
solicit now or in the future other shareholders of NJB 
for consents to call a special nesting? 

MR* KILLt Objection to the form of the 
question* Do you understand the question* first 
of all? 
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A Yes, the answer is no« 

Q Do you have any knowledge or information 
as to whether at the present time l)-Z is intending 
itself to acquire a 20-percent of the stock so as to 
be in a position itself to call a special meeting? 

MR 0 KILL: Objection to the form of the 
question. 

A Repeat it. 

(Record read.) 

A Yes. 

Q What knowledge or information did you have 
on that subject? 

A My tinderstanding is that D-Z is desirous of 

acquiring up to at least 20 percent of the shares of 
NJB Prime in order to be in a *■ i to exercise that 
alternative if it so chooses. 

" * Q What is the basis of your understanding 
that P~Z is desirous of doing this? 

A Conversation with Bruce Davis. 

Q And when did you hsve such conversation or 
conversations in which Mr. Davis indicated to you that 
that was his intent? 

MR. KILL: No, that is not what the witness 
testified to. Merely testified that D-Z 
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was desirous of acquiring up to twenty percent 
to be in a position to call a special seating« 
Which is quite different than your characteriza¬ 
tion of the testimony. 

NR, WACHTELL: Mr. Kill, I an afraid you 
are misinterpreting ny statement. I was not 
asking the witness whether Mr. Davis told his 
it was the intent to call a special seating* 

My question is, whether end perhaps I 
didn't artfully phrase it, when Mr. Davis 
indicated to hia this intent tc acquire the 
20 percent, on what occasion ox occasions. 

I appreciate that there vas an ambiguity. 

I will clarify it for the witness when he gets 
off the telephone. 

Q Mr. Orbe, the open question that we were in 
the process of clarifying was the occasions upon which 
Mr. Davis expressed to you this intent to 
purchase 20 percent of stock so that D-Z would be 
in a position to call a special Meeting if it so 
desired. 

A We discussed it on Wednesday, June 26. 

Q Where? 

A In my office. 
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Q Who olse was present? 

A Davis, myself and Miller. 

Q Did you take any notes? 

A No. 

Q Do you know of any document of whatsoever' 
description that would reflect, in whols or in part 
what was discussed? 

A No. 

Q What was said? 

MR. KILL: In the document or at Lk© 
meeting ? 


j| Q At the seating. I can't -z sk him what 

was said in the non-existent doc«vint, Mr. Kill. 

15 MR. KILL: I may be getting tired. 

^ A I was on my way to Surope, from the 27th to the 

Sth, and Mr. DAvis just reaffirmed his desire to ob- 
17 

tain a minimum of 20 percent of the shares. 

it 

I Q You say that he reaffirmed his desire, 

. 

on what previous occasion or occasions had he ex¬ 
pressed that desire? 

A June 13th. 

Q Where? 

A In our offices. 

Q 


25 


Who was present? 
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A Davis, Becker, Millet* Orbe, Russell, Steve 
Marshall, Brainin. 

Q And what did Mr. Davis say on that occasion! 

MR. MILD: I object on the ground that it 
is privileged. 

NR. KILL: I join in that objection. 

MR. WACHT2LL: I don't think it is privileged. 
Mr. Miller and Mr. Orbe — 

Q Are you an attorney, Mr. Orbe! 

A No. 

Q Is Mr. Miller attorney? 

A I think he is. 

Q Does he practice lav! 

A No. 

Q Was Mr. - Mil ler, acting on that occasion as 
an attorney, to your knowledge, or information! 

A No, but can I just confer with ay counsel for 
a second! 

MR. WACHTELL: Sure. 

(Discussion off the record) 

A At that nesting, as Cantor, Fitzgerald we asked 

specific legal advice of Rubin Wachtel. 

Q As to the legality of anything! 

MR. KILL: I think the witness has testified 
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that he sought legal advice. I think -- 

MR. WACHTELL: I am asking for the subject 
matter. 

MR. KILL: I think you have already 
Q What was the subject matter as to which 
Cantor c Fitzgernld sought legal advice' 

MR. KILL: You can answer the question 

* 

without disclosing the communication at the 
meeting, and I will give you the opportunity of 
doing so. 

A There were four subject matters 

MR. WILD: It will be over my objection. 

A Four subject matters. 

What were they? 

A Disc.Ipse your; arrangements with respect to owner-* 

ship of 20 percent; disclose your ^arrangements with y 
respect to the purchase of shares of NJB Prime for the 
account of D-Z by another broker. 

Clarification of the proxy rules , and question?, 
concerning proxy materials. 

Q Now, you say that these are. questions 
upon which Cantor, Fitzgerald addressed inquiries tc 
Rubin Wachtel for legal advice to Cantor, Fitzgerald, 
is that correct? 
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Q And there were a lot of gentlemen fron 
D-Z sitting there when this request wait made, is that 

COTTOCtf 

MR. KILL: Objection to th» form of the 

r - "-v;, 

question. 

Q Was this done in the presence of people 
other than Cantor, Fitxgerald and attorneys from Rubin 
Wachtel? 

A X don't think so. I think Becker and Davis 
had either left the room or was on the telephone con** 
ference. 

Q When you say disclosure requireaent 
with respect to ownership of 20 percent; I aa just 
seeking to clarify without telling ae that the advice 
was, was that with respect to once 20 percent was 
acquired as distinguished fron an intent to acquire 
20 pereeatf 

MR. WILD: Objection. 

MR. KILL: Objection. I direct the Witness 
not to answer. I assert the privilege. 

MR. WACHTBLL: I don't think there is 
a privilege. 

MR. KILL: I do. 
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Q At any time, other than June 13th, did 

Mr. Davis express in your presence this desire and 

intent to obtain a ainitwm of 20 perce it o.c the shares 

of NJB? 

MR. KILL.: Repeat the question* 

(Question read) 

A No. 

Q Now, getting back to the June 26th 
meeting, betvjeen yourself, Mr. Davis, and Mr. Miller, 
what else was discussed? 

A I would like to point out that It was Mr. Davis’ 
desire, not intent, and secondly, at that meeting, we 
gave Mr. Davis no assurance whatsoever that a position 
of that size could be obtained. 

Q You say it was a desiro and not his intent. 

Did he express a contrary intent. Did he say he did 

« 

not want to get 20 percent? 

A No. 

Q He 3aid he wanted to get it,* is that correct? 
A He said he would like to. 

Q He would like to? 

^ Yes r and we gave him very little assurance. 

Q And he gave you instructions to purchase 
whatever came down the pike for cash, *s much as you 
could, as you previously described, is that correct? 
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MR. KILL: Objection to the form of 

the question. 

q Is it at that time that Mr. Davis gave 
to you the instructions that you described this morning 
with respect to authorisation to purchase shares for 

cash? 

A Yes. 

0 In an unlimited amount, is that correct? 

A Yes. 

Q Now. what else was discussed at that June 
26th meeting? 

A A lot of matters not related to this. 

Q Not related to NJB? 

A Right. 

Q Was anything whatsoever said at that time 
about the proxy rules? 

A No. 

Q Preparation of proxy materials? 

A ho. 

Q Possibility of soliciting consents to 

a shareholder's meeting? 

A No. 

Q Anything whatsoever having to do with 


D Z? 
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A Ko. 

Q Anything having to do with any atteapt 
to take or^er any other RdlT" 

A Yes. 

MR. WILD: Objection. 

Q Whrt was said on that subject? 

■k it it 

262 * * * 

Q What was said on that subject? 

A Mr. Davis had selected a second target and discussed 
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with us the program of accumulating shares in the 

second one. 

Q Was this being discussed an alternative 
to NJB or as an additional victim or -- 
HR. WILD: Objection. 

MR. KILL: l join in that objection. 

MR. WACHTBLL: 1 strike victim, and sub¬ 
stitute target. 

MR. KILL: Rephrase chs pres; ion. 

Q Was this being discussed ?s an alternative 
to NJB or as an additional target? 

A Additional. 

Q And what was discussed or tho subject of 
acquisition of shares in this second FUJI? 

A The discussion centered on an araJ/sis of the 

trading acitivity of that particular security, price, 
and what an accumulation program might eventually — 
what size you might eventually obtain. 

Q Has D-Z embarked upon such an accumulation 
program? 

A No. 

Q Was there any discussion with respect to 
that second target company as to what role, if any. 
Cantor, Fitzgerald would play in the endeavor? 



A 687 

Excerpts from Deposition of Lawrence F. Orbe , III 

Orbe 264 

A Yes. 

Q What was discussed? 

MR. WILD: May i have s cci.ti suing objection 
to the line so I don’t have to interrupt? 

MR. WACHTBLL: Certainly. 

MR. KILL: And the sriae vi iJi u. 

MR. WACHTEL X.: Sure. 

A We discussed our function as purchasing the 
shares for the account of D-Z. 

Q What was said? 

A That vre would be pleased to do it. 

Q Was anything said as to financing? 

A No. 

0 Was anything discussed as to whether 

the purchases would be for cash or on margin? 

A No. 

Q Did you have any understanding as to how 
the shares would be purchased? 

A No. 

Q Did you ask? 

A No. This was a very preliminary conversation. 

(Continued on following paje) 
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Q Did Hr, Davis indicate that he had f.inaicia 

wherewithal to purchase shares of this second REIT? 

A It wasn’t discussed, 

Q Was any discussion had as ;o the financial 
basis upon which Cantor, Fitzgsrnld would be prepared 
to cct? 

•\ No. 

Q Was it going to get en additional rd inert 
A flz discussed it, s; d there was no conclusion, 

Q iihat wa:.; said? 

A Wo discussed the possibility that there sight be 

cn additional retainer, 

0 Was any dollar amount discussed? 

A No, 

Q What did Mr, Davis say? 

A He said think about it, and we will tall shout 
it again, 

Q Is it your understanding that Cantor. 

Fitzgerald has taken on D"2 and/or Security and'or 
Hr, Davis as an investment banking client? 

MR, WILD: Objection to £h* fora or the 
question, 

MR, KILL: Objection to the form of the 


question 
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A My understanding is pursuant to that letter^ which 
is attached to 13(d), 

0 /ou testified yesterday 

Milo WILD: Allow the witness to complete 
the answer. 

THS WITH33S: l did, 

Wit. WACHTEIL: The witness indicated, Mr„ 
Wild,that he had. 

MR,. WiLO: I apologize in that cas-*« 

You testified yesterday that -, ou wire 
having (‘it* a in conversations with Mr- favis, and you 
said as cv? that point, we hadn’t decided to take 
them on as investment vsnking clients, etc,, e',Co 3 
end I a® trying to get your understanding, 

Did a point in tine cone when you jnder- 
stood that Canter., Fitzgerald had decided to take on 
Mr, Davis or Security or D Z as an investment banting 
client? 

A March 22„ 

MR, KILL: I object to the font, 

Q That was tho date of he first agr^seitrnt 
that was subsequently 3 uperceded? 

A Yes. 


Q 


And is it your understanding that Cantor, 
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Fitzgerald has boon acting as invest^ta’i banker to 

Security and D*Z since? 

A Yes. 

Q Now, was there anything else that was dis 
cussed at June 26th meeting that you roc ill? 

A No. 


Q Directing yo>.v attention <x 
Trustees' Exhibit 7 for identification; 
original Schedule 13 (dl fl it indicates 
of 60,000 shares of NJB .stock on April 2 
the market transaction; are you fanilitr 
transaction? 


Defendant 
;Mch is the 

"i purchase 

i, in an off 

vlth that 


MR* WILD: I object to the forn of the 
question. 

MR. KILL: i join in. that objection. 

A Yes. 

Q And from who*-; were those 3hares purchased? 
A Another REIT, known as Realty I icon© Punt 1 .. 

Q And how did that transaction coite about? 

A Cur institutional department contacted th» 

trading desk of that institution. And asked thou if 
t*iey lie. . rny interesc ?.7t sal.* in.g,, and Lh iy said “''as, 
stated a price, and wo roflectsd it to our customer, 
he agreed, and we purer* a sod the sh-,r?$. 
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Q Now, at any tj.no prior to or since that 
date, has Cantor, Fitzgerald sought to solicit fron 
any holder of a block of .shares of NJJ) ti e sale 
to Cantor, Fitzgerald's customer of su:h bloc*" or 
any part thereof? 

MR. KILL: Objection to Jis fora cf the 
question. Would you read it back, please, 
(quesstion read back) 

A Yes. 

Q My question literally would exclude April 
23rd itself, and that 1 ask you for an* blocks prior 
to or since. Were there any other blocks solicited 
on April 23rd, other tharr the 60.000 shares tliat 
was actually purchased? 

A On that specific day, I don't know. 

Q Well, in any event, can I assume that your 
yes would pick up April 23rd, if any other block 
was indeed solicited on that data? 

MR. WILD: I object. 

Q That's inartful, 1 will try again. 

I an now asking you to tell me what other 
blocks were solicited, pl.ec.se include at any other 
date prior to April 23rd, on April 23*d, or since 
April 23rd. 

A Okay. The Vickers Guide, Jhich we referred 
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to earlier in our testimony, which is public information, 
as to institutional holders, principally mutual funds 
of publicly traded securities, listed six stockholders 

of NJB Prime. 

It was determined that two of those had already 
sold their shares, and one of th; re&’c Ining four was 
CNA. 

So there were three r e&aining, z:.id those three 
people were contacted, ore of which vc.i the 60,000 
shares. 

Q Hoi/ was it determined that two had been 

sold? 

A By calling them. 

Q in an endeavor to solicit the purchase 
of their blocks? 

A Correct. 

MR. RILL: Objection to cho form of the 

question. 

Q And who were those two? 

A S.G. Securities, which was a re?i estate inves-- 

Mtmt trust that held shaves of other* rc,.l estate in¬ 
vestments controlled by someone r. Sown^nb.lick-Goldman, 
and some other small mutual fund that I don't recall. 

Q 


25 


What were the throe that ve-e solicited? 
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MR. KILL: Objection to the form of 
the question. 

A The Really income Fund that I nontioned earlier. 

Q I am sorryj I am confused now. You say 
you mentioned Realty Income Fund earlier* ir. what 
context? 

A As one of tho three that were contacted. 

MR. KILL: On April 2?rd. the 60,300. 

A Whenever they were. 

Q Oh, ?„et me construct, I think I understand 
what yon are saying. Thsro V3re sir. -\ Ltogether t one 
was CHA, that brought it down to five? 

A Two sold. 

Q No attempt v?as made to communicate with 

CNA? 

A That’s correct. 

Q So there were five blockbolders that were 
solicited. Two turned out already to have sold their 

blocks? 

A Yes. 

Q jne Realty income sold the 60,000 shares 
to your client. What were the other two? 

MR. KILL: Objection to the form of 


the question. 
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A One I believe was a mutual fund controlled by 

Drexel Burnhaa and the other was a sit* 11 Mutual fund 

in tho midwest. 

Q And what was the result of such solicitations? 

MR. KILL: Objection to tl.3 fora of the 
question. 

A The one sale. 

Q What was the result of tho solicitation 
to the two that you have --- 
A No sals. 

MR. WILD: Objection to Ihs fora of the 
question. 

MR- KILL: Can we ha»c a cortinuiag 
objection to this line of questioning, of the 
use of the word solicit, and in general, so 
we can expedite the examination. 

MR. WACHTELL: Be my gues 
MR. KILL: Thank you. 

Q Have they been solicited again? 

MR. KILL: "They" being the two. 

MR. WACHTELL: The two that did not sell 
at that tine. 

A One of then contacted us, and subsequently resulted 


in a sale. 





Q Which one was that? 
A Drexel. 


Q Has the other been comaunicaied with again? 

A No, to the best of my knowledge. 

MR. WACHTEbL: I would like co ceil for -- 

Q Were all of these co uaur.icat.Lons done by 

your institutional trading desk or department as you 

describod it? 

A I believe so. 

* * * 

273 * * * 

Q Now, other than the attempt to put Mr. 

Davis together with CNA, and other than the various 
margin financing that you have testified to, to wit, 
that Cantor, Fitzgerald introduced Mr. Davis to 
Ladenburg Thalmann, has Cantor, Fitzgerald to your 
knowledge or information made any effort whatsoever 
to raise financing or communicate with any person, 
corporation or other entity with respect to the potentiality 
of providing financing to D-Z, Mr. Davis or Security? 
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MR. KILL: I object to the fora of che 
question. 

MR. WILD: Objection. 

MR. WACHTELL: I stand on it. 

MR. KILL: I think the witness' testimony 
speaks for itself. Your attempted suup.ary 
appears tc as to be incomplete. 

MR. WACHTELL: At isn't a summary, it is 
a dosire to avoid repetition by excepting from 
the question areas tJ at have been previously 
covered. I don't wish him to again toll ere that 
he -- 

Q Have there boon any other efforts, direct 

or indirect by Cantor, Fits?' raid to .‘supply financing, 
provide financing, ascertain the possibility of a 
source of financing to Security, Mr. Davis or D-Z? 

MR. KILL: I will object to the fora 
of the question. 

A I believe that Mr. Mi. 1 Ter might have contacted 
one or two banks. 

Q When? 

A I don't know. 

•Q Can you give 1*0 your best recollection or 


approxination? 
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A No. 

Q What is the basis of your belief? 

A I seem to recall a conversation «here Miller 

was introducing Davis to a bank. 1 don’t have any 
specifics. • 

Q Was this after the CNA transaction fell 
through? 

A Yes. 

Q Was it before or after D-Z was foraec? 

A After. 

Q Was it befcre or after D-2 enbarked .pon 
cash purchases as distinguished fro* iairgin purchases? 
MR. KILL: Objection to th-s for* of 
the question. 

A I don’t know. 

Q What bank? 

A Sterling National Bank.. I think. 

Q Do you know whether anything case of that 
introduction? 

A No. 

Q Do you know whether tho matter is still 
pending fir« or hanging fire? 

A I don't know. 

Q It nay be? 

A It nay be. 
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MR. WACHTELL: I call for the production 
of any documents in the possession, custody 
ot control of Cantor, Fitzgerald with reference 
generally to any attempts to precure or arrange 
'financing for Mr. Davis, Security or D-Z, 
specifically Sterling National lank or any other 
banlc. 

Q Mr. Orbe, other than that, do you know 
of any other attempt to arrange or prccure or potentially 
procure financing for D-Z, Davis or Security? 

A No. 

MR. KILL: Objection to tic form of the 
question. 

Q Is there a Mr. Schwartz ir. the employ of 
Cantor, Fitzgerald? 

A Yes. 

Q What is his full name? 

A William Schwartz. 

Q What is the nature of his employment, what 
does he do? 

A He is principally involved in the specialized 

trading of warrants of convertible securities, he 
maintains over-the-counter markets in special situations. 

Q In the New York office? 

A Yes. 
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Q Have you ever had any discussion with 
Mr. Schwartz with respect to NJB Prime? 

A Yes. 

Q Can you roll me all such discussions? 

A On April 12th, at the previously testified to 

meeting with the CNA people, Mr. Schwartz came by and 
said hello to Mr. Silverstein, because he had pre¬ 
viously known him, in fact, Mr. Schwartz had intro¬ 
duced me to him on the telephone. 

And I think I introduced Davis ts Mr. Schwartz 
at that time. 

I think we discussed -- about June 14th, we 
discussed in a very general way, the SL.maaTy share¬ 
holder list wo referred to earlier. 

Q Who is "We?" 

A Schwartz and myself. 

Q Anyone else present? 

A I believe-Mr. MiTier was. 

Q What was said? 

MR. WILD: I am going to object. The 
witness was asked a r»’»esfcion sometime ago 
to set forth all the discussions botweer himself 
and Mr. Sohwartz regarding NJB Prime. And that 
was a question that asked him to enumerate each 
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of these conversations, and I would like 
him to be allowed to complete his entire answer 
to that question, before he is interrupted with 
other questions. 

Q Okay. You told me about a discussion on 
April 12th or what happened on April 12th. You told 
me there was a discussion on June 14th, which you des¬ 
cribed in a very general way. Have you ever had any 
other conversations with Mr. Schwarts cn the subject 
of NJBT 

MR. KILL: Objection to the form of the 
question. 

A On the 16th of June, also. 

Q Who was present? 

A Mr. Schwartz and I. 

Q Any other time? 

A Not that I recall. 

Q Do you have any knowledge or information 
as to whether Mr. Miller has had any * .nversation with 
Mr. Schwartz with respect to NJB on any occasion? 

A I believe they have, but I am not sure. 

Q What Is the basis for your belief? 

A I don't know. 

Q Do you know whether Mr. Davis has had any 
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comaun lection with Mr. Schtarcz? 

A X dor.’t believe so. 

Q Directing your attention to the nesting 
that you have testified took piece approximately on 
June 14th between Mr. Schwarts* Mr. Miller, sad 
yourself with respect to the summary shr.reholder list3 
that yo.; have previously referred to. Tell »e what 
was said? 

A Mr. Miller gave Mr. Schwartz the list* and ashed 
him to look it over, to see if there ware any names 
on the list thst were familiar to him 
Q Yes* anything also? 

A And if there were, to let Him know. 

Q To let. Mr. Miller know? 

A Yes. 

Q Did Mr. Schwartz proceed to do so then and 
there, or was this -• 

A I don't know. I left the room. 

Q Was anything else said in your presence 
at that time? 

A No. 

Q Do you have any knowledge or information 
as to anything that was said after you left the room? 
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A 


No. 
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Q Do you know whether Mr. Schwartz in 
fact looked at the list -- I will reword that. Do 
you have any knowledge or information that Mr. Schwartz 
in fact thereafter looked at the summary listsT 
A He told me that he did when ve discussed 
the matter briefly on the 18th. 

Q What did he sayf 

A He indicated that he had told Mr. Miller' that he 
was familiar with, I think two names on the list. 

Q What are the two names? 

A I don't remember. 

Q Did he tell you anything else? 

A He said that he had bought shares in one. 

Q He bought GTace from one of the two names? 
A Yes. 

Q NJB or one of the other stock? 

A NJB. 

Q When? 

MR. KILL: When he bought shares or when 
he told him about it. 

Q When he bought shares. 

A I think it was June 14th. 

Q Did he say how he had come to buy shares? 

A My recollection of the conversation was thnt he 
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was repeating what ho had told Mil laic, in that he 

knew the particular naiae on the list, and he called 

them, and he id, X an r buyer of NJC, by the if ay > hew 

are you, and so on. 1 ' And the conversation resulted 

in a sale. 

Q Die be ndicate to you anything else that 

he decided with that person at that time? 
k No. 

Q Did he indicate to you Ybethor the conver¬ 
sation that, resulted in a sale Yd previously involved 
the possibility of that shareholder joining with D-Z 

0 

in the call o£ a special meeting? 

MR. Kilo: Objection to the "or® of the 
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question. 

A No. 

Q Was anything said on that subject? 

A No. 

Q Did he indicate why he had called the 
shareholder? 

A No. 

Q Did you. ask? 

A Ko. 

0 A few days earlier you haci a meeting with 
Rubin Wachteil, where one of the discussions under 
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consideration va* a clarificatior or tie proxy 

rules. MrS, MAUjjr/ac employee or Cant Dr : Fitzgerald 

is now telling you o>i June 18th that os Juno 14th 

he had called a shareholder of NJB. Your testimony 

is you did not -- Mi*. Schwartz, an employee of Cantor, 

Fitzgerald is now telling you that four lays earlier 

he had called t, shareholder of NJB, whoso name ho 

had found on a summary of tho shareholder list. 

Is it your testimony that you did not in¬ 
quire of him the purpose of the call? 

MR. KILL: I ?.m going to oM act to the 
form of the question. X think it 3.5 characterisa¬ 
tion of the witness' testimony. If is not complete 
nor totally accurate, it presupposes facts not 
testified to, ant. I don’t think tha question is 
a proper question that can be answered. 

MR. WACHTELL: I think my charactoriration 
isn't a characterization. My resume is perfectly 
accurate. 

Q Is my resume in any way ccntrary to your 
recollection, Mr. Orbe? 

MR. KILL: It is repetitious, it is an 
attempt to directly ascertain from Mr. Orbe some 
direction, perhaps obtained pursuant to a meeting 
which we have already indicated was privileged. 
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0 Is it ycur testimony chat when Mr. Schwartz 

told you. that he bad contacted a holder whose nans 

he had found on a sin*.navy of the sharekol Isr list that 

you did not seek to inquire from him the purpose of 

that call? 

Mil. KILL: ila has already testified to 

that. 

MR. WACHTQLa. : ] want to b' sure that we 

understand sach o.her. 

A Yes. 

Q And he didn’t volunteer the information, 
is that correct? 

A Yes. 

Q How many shires were involved in the 

purchase? 

A I believe it was 5,000 shares. 

Q On what data June I4th? 

A I believe so. 

Q Was that trad© executed on the Exchange? 

A No. 

Q You do not recall the name cf the shareholder? 

A I believe it was a bank in Alabaii?. 

Q Has Mr. Schwartz ever told ycu anything 
else that he did with that summary of the shareholder 


list? 
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A No. 

Q Dc you have any knowledge or information of 

anything, else he did with that summary of the share¬ 
holder list? 

A No. 

Q Have you ever hoard in any wry, shape 
or fone ; chat he nlaced any telephone call to any 
otner name that aopearst on that list or summary thereof? 

A I believe ho called the other ua;ce on the list 

that was familiar to him. 

Q What is the basis of your belief? 

A I think ho told a:©, but I ;n not sure. 

Q When? 

A At the same time he told me about _he other one. 

Q June 18th? 

A Y es . 

Q What was the other name*? 

A I believe it was n bank in JLicJjssn-ilia. 

Q Jacksonville? 

A Yes. 

Q Did he indicate the purpose of that call? 

A No. 

Q Did you ask? 

A No. 
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Q Didyou give any caution or directions 
to Mr. Schwartz with respoct to whothei he coulc or 
could not, should or should not call nin;s on t:.o 
list? 

MR. KILL: Objection to tie fora of 

t?:e question. 

A No. 

Q Oo you :no* whether any ot:-e? person in 
or out of Cantor. Fltz&evald ever gave ry such instruc¬ 
tions in f- ? r. Schwartz? 

A I don't know. 

Q One way or the other? 

A fhat's correct. 

Q Did you in words or in that : ubstance say 
to Mr. Schwartz, ’’You know, there- are very stringent 
rules about soliciting proxies or consents to a meeting?” 

MR. KILL: I object to the form of the 
question. It is highly repetitious. I think he 
has testified at least three times concerning 
that particular question. 

MR. WACHTEIL: I don't think. I think 
it is the first tine I rshtd the question. 

MR. KILL: I think not. 

MR. WAOHTELL: May I have an answer, I 
think the record will show that this is the first 
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tiae 1 asked this particular quo;tion. 

A No. 

Q Did you ever tell Mr. Schwartz not to 
call any names cr that list? 

A Yes. 

Q When? 

A When Mr. Miller first gave him the list. 

Q June 14th? 

A Yes. 

Q Tell me what, was said. 

A I indicated to Mr. Schwartz i ay understanding 

of who certain of the holdings represented. 

Q Tell ae what you said? 

A I said in one case, for example, I think it was 
Si»00 shares, I said, that is a nominee for Greater 
Jersey Bank Corp. 

Q And what was the record holder of those 

shares? 

A It is one of those street names, I don't recall. 

Q What othernames did you indicate to him 
not to call? 

A I pointed out -- it wasn't that it was not on 

call, it was that i -» you know, my common to him 
was forget about these shares, and I wsnfc down the 

of Taub and Simon, and Holloway, Holloway's family. 
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the holdings of Prime Motor Inns> and the holdings 
in the Trust Department of Mev; Jersey Dark, and the 
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holdings of Larry O’Brien. 

Q Were you going down both c.f. these suauatrios, 
tho ones that ran up to 9,999, and the one to 10,000 

and up? 

A Y is. 

0 And whan you said to Mr. Schwartz forget 
about t c :© particular blocks, what did /ou moan? 

A Jus.. what I said, forget about the a. Those 
stocks 'to not for salo or anything. 

q What did you understand he us going to 
do v/ith tiie ones that he was not to forget about? 

Wi. KILL: I will object tc the for^ 
of -:he question. 

MR. WACHTELL: I will stand with it. 

A My understanding was that he was going to call 

those pooole that he knew; which turned out to be the 
two that X mentioned to you before. 

Q Did you understand that ho knew Mr. Taub? 

A No. 

0 Dili 1 you understand he knew Mr. Holloway? 

A No. 

Q 


Did you unders tend that ho knew Mr. 0*Brian? 
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A No. 

Q Or my other of t ms other r-x r75 you 
indicated fh.it he should stay avr./? 

A I know, 1 was trying to be helpful in iirirs 
of identifying 

Q People he should stay a \:i r :z>v. 
tint correct? 

iiR. K£!J>: set Liu finish •:> a avs'eec, 
p)ease. 

For information purposes, ne sht.uld know wno owned 
those shares. 

Q And r«ad he prev ious). • ind? nv ted to you 

the.t he knew any of those people? 

A No. 

Q Did you ins truct him or did you hear him 
being instructed by Mr. wilier or anybody else that ho 
should only call those people that he knew? 

A No, 

Q Did you instruct his or diet /ou hear Mr, 

Miller or anybody else instruct hin that in placing 
any telephone calls that he rfM oTace. that be should 
not request any proxy or consent tor *ne call of a 
special meeting or Uscuss the subject? 

MR. KILL: I object to‘ the form of the question. 
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?.29 


A No. 

Q Is there any other employes of or officer 
of Ca»~'»r, Fitzgerald *ho was furnished 'ich there 
suemary lists? 

A To the best of By knowledge, no. 

Q Is there anybody outside ot ‘lartoi ? Fitz¬ 
gerald whe was furnished these simroary lists? 

A I testified to that earlier. 

Q I believe you did, wou*d you humor ao 
and repeat it s I think you arc right B J ion't have it 


in mind. 

A To the best of ay knowledge, no. 


* * * 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 



D 2 INVESTMENT CO PANY, 


’lfiintifE, 


ROBERT [, HOLLOWAY„ MELVIN S TAUB. 1AURJ.CE 
J BRICK, PETER V. SIMON, NORMAN BRASSIER, 
CHARLES GILLER, HERBERT E. HARPER, D?. c 

cordon McKinley, james r moseley, in 

JACK G, TAYLOR, DALLAS S c TOWNSEND, JR 
and, NJB PRIME INVESTORS, 


Defendants, 74 Civ, 2379 

(1.3.W ) 

and 

SECURITY MANAGEMENT C0 o , INC„, CANTOR, 

FITZGERALD f, CO., INC., BRUCE R, DAVIS 
JEROME ZIMMERMAN, RALPH M BECKER, SAUL 
BECKER, JERNARD KROLL, MAX SJPHIER, HAROLD 
1*2VOW, HAROLD B. LEVIN, HARVEY JACOBSON 
and SEYMOUR WEINBERG, 


Additional Defendants 
to Counterclaims 


DEPOSITION of BRUCE R P DAVIS, taken 
pursuant to Notice, held at ths offices of 
Wachtell, Lipton, Rosen Q Katz, Esqs u , 2P9 
Park Avenue, New York, New York r on the 22nd 


BENJAMIN REPORTING SERVICE 
> Beekman Street 
New York, New York 1003B 
374-1128 
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day of July, 1974, at 3:00 p.Bo, before frwin 
Ho Benjamin, a Notary Public for the Str. e of 
New YorKo 


oOo 


APPEARANCES: 

RUBIN WACHTEL BAUM 5 LEVIN, ESQS,, 

Attorneys for Plaintiff 
598 Madison Avenue 
New York, New York J0022 
BY: MAX WILD, ESQ., and, 

RICHARD SHEINBERG, ESQ„, 

of Counsel 

ANDERSON, RUSSEL, KILL q OLICK, ESQS,, 
Attorneys for Cantor, Fitzgerald 
600 Fifth Avenue 
Rockefeller Center 
New York, New York 10020 
BY: LAWRENCE KILL, ESQ„, 

of Counsel 

WACHTELL, LIPTON, ROSEN 5 KATZ, ESQS,, 

Attorneys for Defendants (Except NJB) 
299 Park Avenue 
New York, New York 10017 
BY: HERBERT WACHTELL, ESQ,, and, 

MICHAEL W, SCHWARTZ, ESQ , 

of Counsel 

SKADDEN, ARPS, SLATE, MEAGHER £j FLOM, ESQS,, 
Attorneys for NJ1 
919 Third Avenue 
New York, New York 10022 
BY: MICHAEL W, MITCHELL, ESQ, 

of Counsel 

* * * 
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BRUCE R 0 DAVIS, having been fir; 3 t duly 
sworn was examined and testified as follows: 
EXAMINATION BY MR 0 WACHTELL: 

Q Would you state your full name and home 
address,, please? 

A Bruce R» Davis, 4332 Conway Valley Court, Northwest, 

Atlanta, Georgia, 

Q What is your relationship with Security 

Management? 

A I am the Chairman, 

Q What el.se? 

A Director, 

Q What else? 

A That is it, 

Q Are you a stockholder? 

A Yes, 

Q What percent? 

A Approximately sixty percent, 

Q Who are the other stockholders? 

A Approximately 25 others. 

Q Can you name them for me, please? 

A I don't have -■=> I can name a few. Sidney Rose, 

Ralph Becker, Ron Levin, Donald Press, Arnold Frank, 

Jack Rothenberg, I don't know the rest of them by 
heart. 
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Q I show you a copy of a drcvjunt tr at i.as 

been marked as Defendant Trustee’s Exhibit 4 fo * 
identification on a prior deposition he* sir, a ; tiyuct 
your attention to Schedule B thereof, aid to ths .list 
of names that appear there. 

Are any of those people stc ;khcldsr s of 

Security? 

A No. 

Q When was Security forced'; 

A 1963 and 1961, I believe. 

Q Of the group of investors or person;, t ie: 
you indicated as be inf- stockholders te .rack fro: i the in¬ 
ception? 

A No. 

Q Wien did they become stockholders? 

A I believe in 1972. 

Q In what manner? 

MR. WILD: Objection co the form of the 
question. 

Q How did they come to be stockholders? 

A They purchased stock. 

Q What was the total dollar amount of stock 
purchased by such stockholders at that time? 

MR. WILD: Are you asking for the consideration 
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that was paid? 

MR 0 WACHTBLL: Yes. 

A My recollection is around -- sonewhere arcund $250,000. 

Q Was the offering of that stock registered 
under the Securities Act o£ 1933? 

MR 0 WILD: I will object r.o the fonr of the 
question so far as it uses "offering." 

Q Was the stock offered to those persons to 
purchase? 

MR, WILD: If the witness knows. 

In the respect that it calls for a legal 
conclusion,, I object to it. 

Q I J someone say to these people in words 
or substance, "Would you like to buy stock of Security"? 

A Yes 0 

Q Did you say? 

A I night have. 

Q Do you have any recollection of saying it to 
any of those people? 

A Yes. 

Q Was there any writing in which they were 
given infornation about Security? 

A The writings, if any, and I an not sure what they 

were, were done under the guise of our counsel, and I an 
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not sure exactly what it was. but 3. ,-m sure it is avai 
ble, if you need to see it„ 

(continued on next page„) 

Davis 

Q Now, I will ask you the question I asked 
you a moment ago. Was the transaction by which stock in 
Security was *ade available to thess people to pur¬ 
chase, registered under the Securities Act of 1933? 

A I an not sura. 

0 One way or the other? 

A That’s correct. 

Q Is there any ~ecord of how many people were 
corouun’ cat.eci with in connection with that transaction and 

given th« opportunity tc purchase ius stock? 

* * * 

8 * * * 

Q Okay. Is there any record as to how many 
people were made aware of this opportunity to invest 
in the stock of Security in 1972? 

A As I repeat my answer, the cowrie .ft fir.es as re¬ 
lated to that, to your "offering" is in the hands of 


our attorney. 
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Q Does that include the identity of all 

persons who were communicated with? 

A lam not sure. 

Q Would you tell me any knowledge or in¬ 
formation you have as to the number of persons who were 
communicated with for this purpose? 

A I wouldn't have any idea. . 

Q Did everybody who was communicated with 
agree to buy stock? 

A I don’t know. 

Q One way or the other? 

A I really don’t know. 

Q Did you ever discuss the possibility of 
buying stock in Security with any person in 19V2 where 
the person did not ultimately buy stock? 

A No. 

Q Everybody you t?7ked to was a buyer, is 
that correct? 

A Yes. 

Q You never struck out? 

MR. WILD: I object to the fora of the 
question. 

A No. 

Q My congratulations to you as a salesman, Mr. 


i 
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Do you have any know'edge or information 
of anybody else having talked to anybody about buying 
stock in Security where the persons >poken to did not 
buy? 

A No. 

Q No information whatsoever is that correct? 

A That’s correct. 

Q What person or persons o:her thar yourself 
do you have any knowledge or information talked to 
anybody about buying stock in Security? 

A Mr. Press and Mr. Levin. 

Q What does Mr. Press do now 0 
A He is an attorney. 

Q With what firm? 

A His own. 

Q Is it a namo of a firm o.* just Dor* Id Press? 

A They call them StockeJlfl Press, or Press r, Stockel:.* 

Q Is that where he was located, and was 
that his professional affiliation at that time? 

A Yes. 

Q Where were the purchasers located geographically? 

A I do not remember. It is all in that file. 

Q Do you know where your stockholders -- 
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A I ion't have this information on the tip of 

aiy tongue, no. 

Q Were they all in Atlanta 1 ’ 

A No. 

Q Were they all in the New York aetropolits.E 

area? 

A No. 

Q Were any of the* in the Hew York metro¬ 
politan area? 

A Yes. 

Q When you say the whole file is with your 
attorneys, do you mean Mr. Press? 

A No. 

Q Who do you mean? 

A Roze § Stern. Counsel for Security Management.. 

Q Where are they located? 

A Atlanta, Georgia. 

Q Do you have any files whore -- 

A I say the whole file is there, I couldn't tell 
you. 

Q Do you have any files or does Security have 
any files in connection with that offer? 

A X aa not sure we physically have then. 

Q What happened -- 
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K They may be at the attorneys 1 office. 

Q Tio is Mr. Le'/in? 

A He is a stockholder. 

Q Where is he located? 

A Long Beach, New York. 

q What is his professions . £ f i.'iatior? 

A Be is a - - something to do with the r t.ocV earl; 

0 Does Ive have a firm? 

A r*o used to be employed by a f >rs. called D. A. 
Campbell, I think they are still in business, I a» 
sure. 

Q la he still employed by them? 

A As I say, I don't know. 

q Do you know where ho is eiap toyed j ow? 

A He resides., and has his offics at his home. 

Q Where is .. at? 

A Long Beach. 


★ * ★ 








A 7 22 

Excerpts from Deposition of Bruce R. Davis 


13 * * * 

Q New, what is the business of Security? 

A They arc in apartment management and condominium 

development business. 

Q Anything else? 

A No. 

Q Did a time come when you conceived of the 
idea of seeking to take over control of a REIT or some 
other finance or investment- orionted company? 

A Yes. 

Q When did you first conceive of that idea? 


A 


Sometime in the middle of 1973 


A 72;! 
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Q Did you conceive of it your::el f, or did 
somebody else suggest it to you? 

A 1 think I conceived of it myself, 

Q Aid at the time that you first conceived 
of that idea, would you describe for me in substance 
whet your concept was? 

A I had no general concept; except that potentially 
there might be an avenue for a good investment m that 
particular area. 

Q Wien you say that particular area, would ycu 
specify for me what you were thinking of at that time? 

A Any company involved in financing somewhat relate^ 
to real astute, 

(\ Did you discuss your concapu at that time 
with e.7iybody? 

A I don't remember, 

Q Did you do anything about your concept? 

A Investigative work, 

Q What did you do? 

A J studied various financial recards which were 

public by companies publicly held, 

0 REITS? 

A Sov.e, 

Q Other types of companies as well? 
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A Yes. 

Q Was one of those companies NJB Prime? 

A Yes. 

Q How long did that investigation take you? 
MR. WILD: What investigation? 

MR 0 WACHTELL: He said he made an investiga¬ 
tion by studying various financial records cf 
those companies that were publicly held. 

MR. WILD: It wasn't clear whether you were 
talking about NJB Prime or others. 

MR. WACHTELL: I am sorry. I accept the 
suggestion. 

Q The investigation that you just described es 
being made of a group of companies. 

A Through the middle, the early part of 1974. 

Q What did you do about your concept then, 
if anything? 

A I am not sure I understand your question. 

Q You say you investigated and your investiga¬ 
tion took you through early 1974. Let me withdraw 
that question, and ask you a different one. 

During the period that investigation was 
taking place, through early 197i, other than 
investigating as you have described, did you do 
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anything else to carry forward with this concept? 

A You could be more specific .[ as nor. sore I 
follow you, 

Q Did you do anything; did you talk to anybody, 
did you take any stops, did you do anything in the worid 
to advance your concept other th*n looking at the reco.ds 
of certain publicly-held companies? 

A Are you talking about through the early part of 
1974 ? 

Q That is righto 

A Yeso I tried to formulate a p; an. 

Q And tell las what, you did in that respect? 

A I formulated several alternatives as a going 

forward plan, end then took the necessary steps that I 
felt would enhance putting the progrtiu in action. 

Q Let’s take first this f omul at ion of a plan. 
Did you do that in writing? 

A Hot basically. 

Q Is it reflected in ary writing? 

/ I believe there is t letter in your possession which 
outlines one of my alternatives, 

Q A letter to whom? 

A Saul Becker. 

Q That is the letter in March? 
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A I believe that is the date, yes. 

Q I show you a Xerox of a lstter on the 

letterhead of Security Management bearing date March 15, 

1974; apparently written by Bruce R. lavis, to Mr. 

Saul Becker and ask you if this is th* document co vhicn 
you just referred. 

A Yes. 

MR. WACIITELL: I will mark that as Defendan t 
Trustee * s Exhibit 14 for identification. 

(Document referred to was marked Defendant 
Trustee’s Exhibit 14 for identification.) 

Q I show you Exhibit 14 for identification an.-, 
ask you when you first formulated the plan embodied in 
that letter? 

A Sometime in the beginning of 1974. 

MR. WILD: If you have to read the letter 
to refresh your recollection, you may do so. 

Q You indicated that the pirn embodied in 
Exhibit 14 was one alternative. Were any other slteraa ive 
or alternatives embodied in any document similar to 
Exhibit 14? 

MR. WILD: Objection to the form of the 


question. 

Q I will reword it. 
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Wes any other alternative or alternatives :o 
that embodied in Exhibit 14 embodied in any other 
document? 

A They nay have. I don't have a definite recollec 
tion. 

Q Do you have any recollection of any other 
alternative being embodied in a docutent that you had 
conceived of prior to that time? 

A This is not an alternative., this 13 just one of 
my nondescript ways of saying a plan, and I had several 
other plans, so I am not sure it was the only -- 

Q What were the other plans, describe them, 
please. 

A One plan was acquiring an investment advisor. 

Another plan was a straight-out me rger. Plans as tney 
relate to shell corporations: not shell, really, but 
publicly-held companies. 

Q Any others? 

A Not that I can think of. 

Q So, basically, you had four different 

plans that you were at least cons.daring, is that correct? 
MR„ WILD: Objection to the form of the 
question. 


Q Did you have four different plans that you 
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were considering, one being the one embodied in Exhibit 

14 » and the other of the three that you have describe*, 
to me? 

A I guess you might say yes. 

Q You used the phrase straight-out mergers. 
Would you describe to me what you meant by that? 

A Our company with another company merging into 
one company. 

Q On a negotiated basis? 

A Yes o 

Q Did you ever as time went on conceive any 
additional or different plans? 

A I don’t recall any. 

Q New, when did you first communicate to anybody 
the plan embodied in Exhibit 14 for identification? 

A I believe that was my first writing. 

Q Prior to the date of that writing, March 15, 
1974, did you ever have any oral communication or dis¬ 
cussion with any person concerning any of your plans? 

A Yes. 

Q Tell me the name or names of the person or 
persons with whom you discussed any of your plans prior 
to March 15 of 1974? 

A I believe I discussed it with Loeb Rhoades, 
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Wertheim 5 Company, and Morgan Guaranty Trust Company. 

Q Would you tell me what you o'iscussed with 
Loeb Rhoades, vou soy you discussed ii: ? the plan embodied 
in Exhibit 14? 

A The concept. 

Q The concept? 

A Yes, 

Q When did you discuss it with Loeb Rhoades? 

A Prior to that. 

Q For whet purpose? 

A Socking out what their thoughts were ns it relate•>. 

to the matter, and whether they could be of any assise- 
ance to us. 

Q Did you wish them tc invest with you as invest¬ 
ment bankers? 

MR. WILD: Objection to ti e form of the 
question. 

MR. WACHTELL: I will sta.d on it. 

MR. WILD: The witness may answer. 

A No. 

We had I had no preconceived idea. 

Q Did you have any written cca^unication with 
Loeb, Rhoades on the subject? 


A 


No 
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Q Any correspondence? 

A No, 

Q Did they write you any menoranda or c.orresp .>n< 
on the subject? 

A No. 

Q When did you communicate with them? 

A Sometime prior to March, I have no recollection 

of the date. 

Q What person or persons at Loeb, Rhoades? 

A I don't recall the fellow's name. 

Q Wertheim Q Company, when did you communicate 

with Wertheim? 

A About the same time. 

Q Was that with respect to this plan embodied 
in Exhibit 14? 

A No. It was just general concept:. 

Q Por what purpose did you communicate with 

them? 

A The same, to see if they could rssisf us. 

Q Any writing? 

A No. 

Q With whom at Wertheim did you communicate? 

A I don't remember the fellow's n&me. 

Q Morgan Guaranty. When did you communicate 


with them? 
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A About the same time. 

Q For what purpose? 

A The same purpose. 

Q With what person or persons? 

A I think the fallow's ncuao was Jacob Cath. 

Q Did you submit any vTitirg to him? 

A I believe I wrote him a latter. 

Q Did he submit any writing to you? 

A No, 


* * ★ 


Q Now, prior to March 15, 1974, did you have 
any discussion with any other person with reference 
to any of your plans? 

A Are you referring to parsons outside of ny group 
such as Mr, ZiaiaQraan or - 


Q Outside, inside, to anybody in the v.'orlc? 

It is too broad- Mr. Zimmenuar , for sure, but I can't 


tell you anybody else. 
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Q Did you discuss it with Mr. Saul Becker's 
brother? 

A Yes. 

Q He is in your company, is that correct? 

A Yes. 

Q You discussed it with him? 

A Yes. 

Q Was there any memoranda produced or any 
writing about what you were talking about? 

A No. 

Q Did he write anything? 

A No. 

Q Did you make any notes? 

MR. WILD: With respect to "Did he write 
anything," I object to the form of the question; 
only to the extent of his knowledge, of course. 

MR. WACHTELL: I would assume that is true 
of every question, Mr, Wild, otherwise as indi¬ 
cated. 

A No. 

Q Prior to embodying your plan in this letter 

of March 15, 1974, had you ever made my notes on the 
subject? 

A No. 


24 
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Q You nsvar put a word dowr on paper, formal 
or informal about any of your ideas, is that correct? 

A ( con't recall putting anything down, no, 

Q Now, when did you first talk to Mr, Zimatnan 
about your plan? 

A v don’t recall, 

Q Was it prior to March 15? 

A I have already said that, 

Q It was? 

A Yes, 

Q Was it in 1974 or 1973? 

A Are you talking about this plan? 

Q Well, let’s first find out oho first: time 

you talked to Mr, Zimmerman either froa the time you 
first conceived of the plan of taking over a company 
involved in financing somewhat related to real estate, 

A About mid-1973, 

Q Mid-1973? 

A Yes „ 

Q That was right up early in the game, is 
that correct? 

A That is correct, 

Q And now, would you tell me, is there anybody 
else other than Mr, Zimmerman that you spoke to about 
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this general plan at any time in 1973? 

MR. WILD: I believe that is repetitious. 

MR. WACHTELL: I don’t th;nk it is. If it 
is, it hasn't been answered. 

A I said it was too broad, I coulm't answer it. 

I don’t have any idea. 

Q I don’t know how to make it narrower. I am 
trying to find out the name of any person in the world, 
other than the Mr. Zimmerman and outside of Security 
with whom you spoke on the subject, ir 19737 
A I night have talked to bankers, I don’t remember. 

Q Give me your best recollettion of any 
bankers you believe you may have spoken to? 

A I have no recollection. 

Q Bankers in Atlanta? 

A I said I have no recollection. 

Q I can only ask you for yoi r recollection, 
on the other hand, I do want to get your recollection, 
and if you have any, I sure want to hear it. 

Now, do you have, as you sit here now, any 
recollection of having spoken to anybody in the world 
outside of Security other than Mr. Zimme -man in 1973 about 
this plan of taking over a company involved in financir: 

‘o 

somewhat related to real estate? 

A As I say, I might have talked tc people, I don’t 


1 
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reaeniber the general conversation. Nobody with a plan 
as this. 

Q Did you talk to anybody ebouc the possibility 

of their desire to invest in such a project? 

A No. 

Q You remember Mr. Zimmerman, is that correct? 

A Yes. 

Q Tell ii>e what you recall discussing with Mr 
Ziomernar; the first time you talked about it? 

A l merely discussed the concept. 

Q What did you say to him, and what did he 
say to you? 

A It was ay opinion that the stock market prices 

were well below the real value of the ;..>n panics in the 
finance-reiated fields, and there aay bo an opportunity 
for investment. 

He concurred in the idea, and I told him ) was 
going to go forward and seek out that which I thought 
were good investments. 

Q Do you recall anything elsa being said on 
the subject? 

A No. 

Q Did you indicate to him wiy you had picked 
him of all the people in the world to ta. k to on the 
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subject -- 

A Well, he is well regarded in thj financial community 
in Atlanta. He had experience prior *i:h people in 
foreign exchanges, foreign noney, bankers, et cetera, 
and he was actually the gentleman who knew the person 
at Wertheim, I don't know the fellow's name. That is 
how I got to Wertheim, and we were in close association 
at that time. 

Q When you say foreign money, would you tell rae 
what you refer to? 

A Well, just he had bank accounts with people in 
Europe, et cetera: and he just knew ttern,, who were 
looking to make loans in America. 

(continued on next page.) 
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Q And did you communicate tc him in th> 
conversation that you thought that this concept that 
you were working on might be of interest to people in 
Europe v/ho woro interested in asking loans tc people 
in America? 

A No. Ha indicated that. 

Q He indicated that? 

A Yes. 

Q I think ay question to yov is why you singled 
him out of all the people in the world to talk to? 

A I have already told you that. 

MF. WILD: Objection to the fora of the 
question. It has been asked and answered. 

Q You were aware that he had communication 
with people in Europe who were interested in investing 
in America? 

A Partially. He also is well regarded in tho 

financial community. 

Q Now, when was the second time that you 
talked, to Mr. Zimmerman on the subject? 

A I couldn't tell you. I was in constant contact 
with Mr. Zimmerman on other mstters. 

Q When was the second time you talked to 
him on this matter after this initial communication 
that you place being in mid-1973? 
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A Periodically through *73. 

Q How many times nil told in 1973? 

A I would have no idea. 

Q Appreciating your difficulty in delineating 

what may have been said at one meeting from that in 

another in a sequence of meetings and focusing your 

attention on this period in 1973, would you toil me what 

thesubstance of your ongoing conversations with Mr. 

Zimmerman on this subject were? 

A During 1973 there were no more than just porip' > 5 ra 
conversations, because I had not accua >lated aj-.y data 
at that time. 

Q Did youindicate to him that if you decided 
to go ahead, you would take him in oi the deal? 

MR. WILD: 1 object to the form of the 
question. 

Q In words or substance? 

A I indicated that we would try to work together cn 
it. 

Q Did you indicate to him Tfhet. you conceived 
his role to be in any such transaction? 

A I didn't. 

Q What did you say to him on that score? 

A I would look to him co arrange the financing. 

Q Now, do you have any recollection in 1973 
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of speaking with anybody else on the subject? 

MR. WILD: Other than has been testified to? 
MR. WA.CHTELL: I assume the word "other " 
would cover that, Mr. Wild. 

A I think we talked to -- I was talking at the 
time, in late '73 to Cantor, Fitzgerald. 

MR. WACHTELL: Off the record. 

»> 

(Discussion off the record) 

Q And would you tell me how you came to Cantor, 
Fitzgerald? 

A Mr. Willard Halkaw , a real estate - I an not 
sure he is a broker or in New York, aid an old friend 
of mine, quite by accident, he and I jumped into eic,t 
other, and he wanted to know if I had any real estate 
for sale. And I informed him that I iiad some apart¬ 
ments that I might consider selling; and he,I giess, 
was you might term took a listing, and then informed 
me that Mr. Bill Miller of Cantor, Fitzgerald would be 
coming to Atlanta to take a look at the properties. 

Q Did Mr. Miller come to Atlanta? 

A Yes. 

Q When? 

A Sometime in the latter part of 1973. 

Q Was any transaction made for sale of any of 
your apartment properties? 
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A No. 

MR. WILD: At any tine. 

Q At any time? 

A To Cantor, Fitzgerald, right? 

Q To Cantor, Fitzgerald or znybody affiliated 

with Cantor, Fitzgerald or in any way, directly or indirectly 
arranged by Cantor, Fitzgerald or in rhich Cantor, 

Fitzgerald had any participation or role? 

MR. WILD: I object to the. fora of the 
question. The witness aay answer if he under¬ 
stands it. 

A I will answer it this way: We concluded trans¬ 
actions with Malkam,.but nothing through Cantor, Fitz¬ 
gerald, other than transactions. 

Q I think I aa going to have to go back and 
try to clarify. 

You say that Mr. Malkaa sent Mr. Miller of 
Cantor,Fitzgerald to case to Atlanta to take a look 
at certain properties that you had fot sale, is that 
correct? 

A That's correct. 

Q Did you ultimately make s transaction 
with Mr. Malkaa with respect to any of those properties? 

A No. 
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Q You ultimately made a transaction with Mr. 

Malkam with respect to some different properties, is 

that correct? 

A Yes. 

Q Where were these properties located? 

A In Atlanta. 

Q Were those properties inspected by Mr. 

Miller? 

A Mot on that particular instance. 

Q On another instance? 

A Yes. 

Q Do you know what Mr. Miller or Cantor, 
Fitzgerald's role was In the sale of such properties 
fro* your enterprise to Mr. Malkam? 

MR. WILD: Objection to the form of the 
question, i don’t believe that the witness test! 
fied that he sold to Mr. MaiVat. 

A l ..old -- i’li . Mai/taii was 1 ? V*. breksr in the 

transact ion. 

Q Wltat was Cantor, Fitzgerald’s role -a such 
a transaction? 

A They were attempting to be - set as « principal 

m purchasing the very same property which was sold to 
another party. 
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Q Am I to understand you tc bo saying that 
their position was ultimately unsuccessful in the trans¬ 
action? 

A That's correct. 

Q They got nothing as far ts you know: 

A Nothing. 

Q Do you have any knowledge or information 

that they received any fee, froa yourself, your 
coapany, or the purchasers or anybody else? 

MR. WILD: Objection to the fora of 
the question. 

A They did not. 

Q Did they have any participation with any 
other purchaser to the best of your Knowledge or 
inforaation? 

A That's correct. 

Q Now, when Mr. Miller cs>m< to Atlanta, 

on the first occasion, did you discuss with him this 
concept of yours? 

A No. 

Q What hrppened next with respect to any 
communication between you and Cantor. Fitzgerald with 
respect to your concept of taking over some coapany? 
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At the same tine that Mr. Mi.Uer c; me to rcla^ta, 
on a t. at ter unrolled, a Mr. Orbo and * t.; r . L . 2e tapper. 
to be also in Atlanta. 

I was informed that their role a; fantor, litz- 
gei * 1( * was snergors. ot cetera„ as relate: -to public 
companies. As .1 matter of fact, the/ :o, rescued 
somebody in Atlanta. 

A situation cane to my attention, ;r Allan a, 
of a possibility of acquiring a public y held real esc?.;-: 
oriented company, and I contacted fir. .toe, actually, 
because Mr. Orba was out-of-town, and :hcn smie 1 trir 
up to Nu- York and spoke rich At. Killer ; and Mr. Orb*. 

Q You said that Mr. Orbe and Mi. ^.<3 were 
also in Atlanta at the tiaa that Mr. M.Uer was there. 

-is that correct? 

A That’s correct. They came in that night. 

Q When is that that we are talking about? 

A Sometime in October, November ’7;,. 

Q Now, how did you. come to know thrt hr. Orbo 
and Mr. Loo ware in Atlanta? 

a Because when I invite Mr. Miller for dinner, he 

saia two associates were in town, so we all had dinner 
together. 

Q And it was at that dionafcr that you learned that 

T 
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particular function that Cantor, Fitz;j3: aid had to do 
with mergers and the like with respec : to publi c 
companies, is that correct? 

A Yes. 

Q Did you have any discussion a c that time 
with any of the Cantor, Fitzgerald personnel about this 
concept of yours? 

A No. 

Q How long thereafter was it that the situation 
came to your attention about acquiring c public real 

estate company? 

A Several weeks after that. 

Q And what was the company? 

MR. WILD: Obj action. I i>olf~' r e it is irreXs 
vant, unless it can be shown to be related to NJB. 
Can you rephrase it. 

MR. WACHTELL: I think the whole fact of 
the relationship betweoa this witness and Canto’ 
Fitzgerald. No, f. don't choose to. i -tine - 
a proper question, and I will s :and on it. 

MR. WILD: I am going to permit the witness 
to answer the question. 

A A company called Southern Syndicate. 

Q Where is that located? 


A 
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I believe it is in Atlanta. 

Q You then communicated wita vho it Ctntor, 
Fitzgerald? 

A I telephoned a Mr. Lee to set up c.n aopoii tcent 
and I cine to New York. 

Q And who did you Beet with when you came to 
Now York? 

A Miller and Orbe. 

Q And you have previously met with 0?.i*e in 
Atlanta at this dinner, is that correct? 

A Yes. 

Q Your aeeting in New York ams not tV first 
time that Mr. Orbe had set eyes on yau. is that correct? 
MR. WILD: I object to ths fora <f the 
question. It has been asked and answered. 

Q When Mr. Orbe met you in dev York, cid he 
indicate that he had previously known ycu and nc t you? 

A I would hope so. 

Q Did he, I would hope so, but some of us have 
very bad meaories for naues and faces, *aybn Mr. Orbe 
is one of those. When you met with him in New York, 
did he indicate to you that he had me; with you at 
dinner in Atlanta several weeks before? 

A Yes. 


MR. WILD: In words or substance. 
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Q Would you tell ue what was discussed at the 

meeting in New York? 

A I displayed the financial information that I 

was given on Southern Syndicate, the price, et cetera, 
was being offered at; and it was quicily decided that t'-»is 
was not a good value. 

Q Did you indicate to any of the gentlemen 
from Cantor, Fitsgerald at that meeting what you wanted 
of them, and why you were there talking to them? 

MR. WILD: Objection to the form of the 
question. It is not indicated that he speke to 
anyone there other than Mr. Orbc. 

MR. WACHTELL: I will stand on my question. 
(Question read) 

A Yes, I indicated that I sought uhoir assistance 
in evaluating the company that I brought to the*, and 
also we got around to it, that they ?iight know where 
the necessary funds might come from to acquire it. 

Q Did you indicate to them how much ir funds 
was required for that particular transaction? 

A No, we never even got that far. 

Q The offer that r»*d been mude to jov -- you 
say the company had been offered to youV 
A Yes. 
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Q How much in funds was required basec upon 
that offer? 

A I don’t remember. It was a price per shaie. 

Q Would you give me the bout of your re¬ 
collection, of the order of magnitude? 

A If I recall, itw&s some-nhere around two, two 
and & half million dollars, I don't r member exactly. 

Q Which gentleman or gentle icn from !.r -tor, 
Fitzgerald were present at this mooting in He*? i orx? 

A Miller and Orbe. 

Q Did they indicate when, i; the project appeared 
viable, they would be in a position to help procure 
financing for n project of that nature? 

f4R. WILD: Objection to the form of the 
question. 

A Repeat it. 

(Question read) 

A We ne«er quite frankly discussed it. 

Q But you indicated to them that that was ono 
of the things you would wish to talk to them about, 
and were there for, is that correct? 

A I don't recall. 

Q Well, did you or didn't you? 

A I say 1 don't recall. 
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Q When you testified a few minutcss ago that 

you did 

A No, I didn’t. I said that I went co them "cr 

that service. 

Q You don’t know if you communicated, that is 
what you are saying? 

A At that meeting, yes. 

Q Well, the record will speek Tor itself,. 

Mr. Davis, as to «hat the testimony wss. 

Now, whit else was discussed if anything 
on that occasion other than Southern Syndicate? 

A When that was decided that was not a go<*d invest¬ 
ment, attention was directed to a compan ' that Mr. Orte 
had been involved with, or working on, rather, a compter; 
called Data Lease Financial. 

Q Whet was said on that subject? 

A That it was his opinion the comp an*, control of 
the company could be acquired. 

Q What else was discussed or that subj5ct? 

A General information as related to the company, 

the problems they were having, and I ee »ot sut®, he 
might have given me some finartc c *il data at that ci- e. 

Q With respect to Data Lease? 

A Yes. 

Q Do you remember how much roney was a?aided 
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for that transaction? 

A No. We never got around --we never determined 
how auch stock we would need. 

Q Was there any discussion of whatever financing 
was needed would be arranged? 

A I don't recall. 

Q Do you recall anything elss being di*cussed 
at that meeting? 

A No. 

Q Did you set forth your cou:e?it to Mr. Orbe 
and Mr. Miller? 

MR. WILD: Objection to ths for* of he 
question. 

A What concept? 

Q Well, did you set forth for the* tha; you hi d 
conceived this plan of seeking to take control o/ com¬ 
panies involved in financing somewhat involved iv. real 
estate? 

A Yes. .That was the purpose of tbs ureting. 

Q And when Southern Syndicate ras put aside, 
did you indicate to them that you wantac. to come up 
with some company that would fit the bill? 

A No, they came up with Data Lease. 

Q I understand that they case up with Data Lease, 
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but did you indicate to them that you veve interested 
in exploring other acquisition possibilities of 
companies of this nature? 

A I believe I did. 

Q Do you recall anything els 2 ":hat was said 
on that occasion? 

A No. 

Q What happened next with respect tc this 
plan of yours? 

A Wc acquired various financial information related 

to the company. 

Q You are talking about Data Lease? 

A Yes. 

Q Yes. 

A And made a trip to Florida, to tiie stockholders 
meeting. And after more investigative work, it tas 
decided that control could not be gained. 

Q And when was that? 

A Sometime in the latter part of ' ^3, 1 would guess. 

I don't recall. 

Q Prior to your writing Exhibit 14 for 

identification? 

A Yes. 

Q Dated March 15, 1974? 
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A Yes. 


Q I7hst happened next with respact to your 
concept of taking over control of a cc*p i iy? 

A I began making studies again, ot financially oriented 
companies: until I refined it down to a savings ind loan 
and several REITs. 

Q When was that? 

A In the beginning of '74. 

Q And while yov. vrere in the process of goiaj; 
through this narrowing down, did you lavs any further 
discussions with Mr. Zimmerman? 

A Just current events, where I&ocd -- 

Q You kept him posted geneTf.il y from t 4 me to 

time? 

A Yes. 

Q Did you ask him to do anything about raising 
financing? 

A Other than the introduction to t’ejtheim, I don’t 

think so. 

Q Did you ask him to test waters at all, so 
to speak, to find out whether he would be able to get 
the money if you needed it? 

A No. 


Did you have any further discussions whether 


Q 
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you would go through this narrowing dcwn process with 
any of the gentlemen from Cantor, Pit;gerald? 

MR. WILD: Please repeat that. 

(Question read) 

A I believe I did, they were furnishing us same pub ic 
information that they had access to. 

Q Was one of the companies that had not been 
weeded out through this narrowing out process, NJB Prini? 

A Yes. 

Q What happened nextT 

A In what respect, where are we, irhat point tow? 

Q You told me you were involved in a narrowing 
down process, you are investigating,Cantor, Fitzgerald 
is helping you get public information with respect tc 
some of the companies which you were looking at, which 
was savings $ loan or REITs? 

A That’s correct. 

Q What happened next? 

A Larry Orbe, I believe this is what happened next, 

called me one day, and advised me thai; he had rv*t with 
a fellow named Silverstein, who was a part owner in a 
company along with CNA Financial. Ami that he had known 
Mr. Silverstein, at least I think he said, he had known 
him prior, and that on his way from Now Orleans back 
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to New York, he stopped by Mt. Silversvein's office 
in Sarasota, Florida, and had reviewed basically ay 
ideas with Mr. Silvcrstein, and Mr. Si..vcrstein was very 
nuch interested in trying to cone into the situation, 
either through CNA Financial or his ovn company, l 
did not know. I couldn't quite gather how that was going 
to work, as a joint venture. 

Q Before Mr. Orbe called you with this report 
about Mr. Silverstein, had th^re been ?.n occasion when 
you caae to New York and net with Mr. Orbe in New York? 

MR. WILD: Other than as testified to? 

MR. VATCHBLL: Yes. 

A I don't really recall 

Q Was there an oc«.^sion where you brought 
a series of files involving a group of RtITs to N^w 
York? 

A I am sure I did. 

Q And did you meet with Mr. v.rb« and anyone 
else fro* Cantor, Fitzgerald at that tine? 

A I had periodic meetings up in Nev. YOrk, I couldn't 
give you exact dates. 

Q At which there were discussions about the 
possibility of taking over a REIT? 

A Yes. 
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Q And when were those discussions in the 
fraaowork of tine of your March 15th letter to Mr. Sru 
B ecker, which has been narked as Bxhibit 14? 

A They were approxinately around that tine. 

Q And in these discussions about taking over ? 
REIT, I an talking now about discussions in New York 
with rcspresentatives of Cantor, Fitzgerald, would you 
tell ne what was said? 

A Basically it was to get their opinion as to whict 
REIT looked the most attractive. 

Q Did you have any discussion of how you wovCi 
go about taking over the conpany? 

A • You nean as to what? I an not following the 
question. 

Q Did you have any discussion with the people 
fron CAntor, Fitzgerald as to how once you had fixed 
upon a candidate for the distinction of being taken over, 
how you would go about doing it? 

MR. WILD: Objection to the fora of the 
question. 

A You nean nechanically how you go about doing it? 

I don't quite understand 

Q Yes, did you discuss with hin whether -- 
lot ne ask you this: Did you discuss with hin that 
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you would make a tender as described in your letter 
of March 15th to Mr. Becker? 

A Yes, that was one nethod. 

Q All right. What else, if anything, was di - 
cussed as to how you go about doing a takeover? 

A At that tine none other. 

Q Did you discuss what you would do with 
the company after you had it? 

A In general terns. 

(Continued on following page) 
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Q Did you discuss HJB? 

A In general terns, yes. 

Q Did you discuss with resjecc to MJ3 what 
you would do with it once you had it? 

A In general terns. 

Q Tell me what you recall saying. 

MR. WILD: Regarding NJB? 

MU. WACHTELL: Yes. 

A I would first attempt to clean up the portfolio. 
Once that was done, I would look at the other avenues, 
whether it was better off remaining ts a real estate 
investment trust or not. I night move into more equity 
positions. I night dispose of the acvisor. Might 
merge our company in. Might acquire ether REITS. 

Q Do you recall anything else you said? 

A No. 

Q Mr. Davis, you say that you discussed with a 
gentleman from Cantor, Fitzgerald we are In the tin* 
frame approximately mid March, is that correct, of 1S74? 

A I discussed that, yes. 

Q In that time frame that you nigh*, dispose >£ 
the advisor if you were successful in taking over NJB. 
is that correct? 

A That is correct. 
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Q Did you indicate that there was any questit i 
in your Bind on that score? 

A Yes. Because I felt I didn't want to necessarily 
get rid of the advisor, because if he had done improper 
or negligent acts, I certainly didn’t want him ;o walk 

awa y» and 1 ®ore inclined to leave him in his placs 
to work out the problems on his own. 

* * * 

48 * * * 

9 I will repeat the question. Isn’t it a fact 
that in mid"March of 1974, in that time frame, in the 
discussions you were having with the gentlemen rt 
Cantor. Fitzgerald, that you told them that once you had 
control of the REIT at some point in time, you would 
then cancel the advisory contract of the advisor? 

A At some point in time, yes. 

Q So you told them that sooier or later, you 
would do it, you might not do it right away, is that 


correct? 
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A I think that is a fair statement* 

4 And was that your intent? 

A Yes. 

Q You also said that jrou tsld then that you 
would consider whether to convert ths REIT from being a 
KBIT, is that correct? 

A No, convert from being taxed as a REIT, yes, as 
opposed to a regular corporation. 

Q Did you tell them you would consider whether 
to convert the status from a REIT to a regular corpora ■ 
tion or did you tell them that you hid determined that 
that was something that would be dons once you took 
over control? 

A No. It would be an act that ws would consider 
if we were successful in taking over a iiEIT. 


* * * 



52 * * * 
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Q Mr# Davis„ lot ae direct your attention to 
the first two sentences on page 4 of your letter of Mar 
IS, 1974 to Mr* Saul Becker* Would you read then, 
please? 

A I read it already* 

Q Were you honestly stating your intent to 
Mr. Becker at that tiae? 

* * 


* 
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MR, WILD: I object to the form of the 
question. The witness may ansver. 

A That was my plan. 

Q Did you express that plait in your meeting 
in mid March to the "entlemen at Cantor, Fitzgerald? 

A 1 have already answered that wcs one of By 
considerations and once we gained control, that would 
be done. However, each circunstance would stand on its 
own when we acquired control, 

Q As to when you would do each of these step,? 
A No, as to the ability and feasibility of each 
and every step, 

Q Now, did you express to the gentlemen at 
Cantor, Fitzgerald the intention set forth in the firs: 
sentence of the second paragraph on pago 4 of your 
letter to Mr. Becker? ”It i*: also ny intention to 
merge our operating company into the corporation on a 
stock for stock basis. H 

* * * 
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It was a consideration that I conveyed to them. 

Q At the tine you wrote that sentence to 
Mr. Becker, did this accurately set forth your tio-uesr 
intent? 

A To sot it straight, this letter was not *ritten 
in concre» o : which naans these are jur t thoughts and 
pl\ns, and nothirg definitive as related to ray 
particular situation. 

Q I an sinply asking you whe th*r those were 
your honest thoughts and plans at that tine, what you 
soaking at tin*, and did ycu to th© best of your 

ability accurately convey to tor. Becktr your thoughts and 
plsns as they then existed- 
A It was a general outline of ay l iras. 

Q Have you changed those pi;ns at any tine 

siuce? 

A Yes. 

Q Teil me in what respect ycu have changed 

thea? 

A I haven’t decided to do any of the acts yet, beca tse 
I aa in no position. 

Q Other than that? 

A Other than that, I haven’t giver any thought of 
any plan. 


Q 


Have you changed in any respect your plans 
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as to what you would do with NJB if ycu were successful, 
you will pardon no for saying, if I spy perish the 
thought, in acquiring control from tie manner ia which 
you conceived -hose plans in or about mid March of 1974? 
MR. WILD: I object to the- form of the 
question. You may answor, if he understands it. 

A Yes. The only plan I have right now is a plan 
to somehow Acquire control and clean up the situation as 
it presently exists. 

Q Now, have you in any other respect, do you 
have plans with respect to NJB different than those that 
you held in mid-March of 1974? 

A Yes. 

Q In what respect? 

A I don't intend to tender. 

Q You don't intend to tender? 

A No. 

Q And when did you abandon your intent to terier? 
A Some time in June. 

Q When? 

A June. 

Q When? 

A Some time in June. 

Q When did you, to the best of your recollection. 
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was it in June th&t you abandoned your intent to 
tender? 

A Subsequent to the annua?, meeting. 

Q Is there any respect in wlich your plans 
with respect to NJB are different thex. they were at 
the tine that you attempted to set then down to Hr. 

Becker in your letter of Mfurch IS, 19V4? 

A I have abandoned anything further in my mind other 
than the acquisition and the cleaning up of the r.Uuatioa. 
Q And when did you abandon for your company 

your plan to convert the trust to a rogular corporation? 

A I have given it no thought since the annual 
meeting. Excuse no, I want to put it back to May 31st. 
That's the notice date that was sent out. 

Q Since May 31st you have given no thought 
to the plan that you had previously hold to convert it 
to an ordinary company? 

\ To do anything. 

Q At what tine did you abandon your plan to 
merge NJB into your operating company or vice versa? 

A I said at the time of May 31st, when tho additional 
depressing news came out about the trtjt, I decided we 
will abandon all thoughts of anything about gaining 
control, and seeking to correct the situation presently 
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existing. Anything further will have to be done at a time 
subsequent. 

Q And your present plans art if you succeed 
in acquiring control of NJB, you will then have to 
focus all over again on whether you wr.nt to convert it 
to an ordinary company, whether you wsnt to merge it 
or the like, is that correct? 

A That's correct. 


* * * 

Q Is it your testimony that it is your pre¬ 
sent plan that you will never merge NJB if you require 
it into your operating company, and that you will never 
convert it into an ordinary company or is it your 
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testimony that at this time you don’t know what you 
would do? 

A The second part of your question. 

Q How, what else, if anythirg, do you recall 
discussing at your meetings in or abort /torch of 1974 
with the gentlemen from Cantor, Fitzgerald? 

A I don’t recall very much else. 

Q Did you discuss how much stock of NJ3 

you uould want to tender for? 

A In March? 

Q Yes. 

A In March I hadn’t decided on what company I was 
talking about. 

Q You entered into a letter of intent with CNA 
or an affiliate of CNA on March 21st, is that correct? 

A That's correct. 


* 


* 


* 
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Q Does it refresh your recollection that the 

letter of intent that you entered intc with CNA or the 
CNA affiliate had as its subject NJB Prime? 

A It did. 

Q It did? 

A Yes. 

* * * 

Q Did you sign a counterpart copy or an original 

of Exhibit 13 for identification? 

* * * 

Davis 

A I certainly did. 

* * * 

Q Now, ay question is, whether in March of 

1973 in any of your dealings with the gentlemen froa 

Cantor, Fitzgerald -- 
A *74. 

Q Thank you. Was there any discussion as to 
how auch of the stock of NJB you intended to acquire 
or to tender for, to be accurate? 

A I think at the time, in all our conversations, 

we talked about 51 percent of any company we would 
tender for. 


fn 
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Q Was there any discussion in March of 1974, 
with the gentlemen from Cantor, Fitzgerald putting 
aside for the aonent, this proposed Silverstein contract, 
with respect to how the proposed tender would be financed? 

■S3* 

A No, 

Q Now, when Mr, Orbe told you about this 
Mr. Silverstein, what did you do next? 

A I think I telephoned Mr. Silverstein. 

Q And what cane from that conversation? 

A He invited ae to cone to his office. 

Q Ir. Florida? 

A Yes, 

Q And did you do so? 

A Yes, 

Q And what happened then? 

A We discussed the natter, and that letter was the 

outgrowth of that meeting. 

Q Referring to Exhibit 13 for identification? 

A Yes. 

* * * 
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Q Is it correct that in your discussions with 
Mr. Silverstein, you discussed the concept of a tendering 
company to be formed to acquire 51 percent of the 
shares of NJB? 

A Yes. 

Q And is it correct that you discussed your 
contemplation that the shares would be purchased at 
approximately nine dollars per share? 

MR. WILD: May the witness examine the 
document to refresh his recollection? 

MR, WACHTELL: That is why I put it in 
front of him, Mr. Davis. 

A Right. 

Q And do you recall how many shares of NJB 
were outstanding? 


V 
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A 1,280,000., 

Q So half of that Is approximately 
614,000, is that correct7 
A 640c 

Q 640, excuse me; 640,000? 

A Yeso 

Q And o40,000 tines nine, ( pues 3 we can 
agree, mathematically is approximate!' $5-3/4 million, 
is that correct? 

A Yes, 

Q And is it correct that you *ere discussing 
with Mr, Silvorstien and contemplating that the lulk 
of five and three-quarter million dollars would be put 
up by the CNA side of the venture? 

A Yes, 

Q And that your side would put in net less 
than $500,000, possibly up to a million, but that Mr, 
Silverstein*s group would use their bust efforts to 
keop your investment at the $500,000 ..evel, is that 
correct? 

A Thai is correct, 

• 

MR, WILD: 7. object to the form of the ques 
tion. But I will perrit the witness to answer, 

Q Is it further correct tha 1 : you were fi^st 
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to fund the tender entity with the $500,000 or less, 
if $500,000 was not required, and that the balance of thr 
funds necessary to finance the tender were to be 
com*itted for by Mr. Silverstein's group? 

A That is correct, 

Q Would you tell' me what it was discussed, 
the $500,000 or sonewhu* lesser sun* would be used for, 

this initial comiitaent that you were to cone forward 
with? 

A It was to be used for the expenses, et cetera, 
in preparing for the tender, and in 'the event it failed, 
there would be no exposure on the part of CNA. 

Q Would you anplify for ne a little bit what 

these expenses were? I know that lejja? fees happily 

run very high, but I stilx would like to know what $500,001 
was going to be used for., 

^ *** printing, and the first money wasn't 

all to go for expenses; in other words, if we acquired 
$5,500,000, and these $200,000 expenses -- $5,5 nillion 
in stock, and $200,000 in expenses, $300,000 of ay money 
would have been used for the stock purchase, and the 
balance CNA would put up. 

Q Well, was there any discussion as to whether 
all of the stock would be purchased by the tender offer 
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or whether some initial purchases woulc 
advance of the tender offer, 

MR 0 !*iLD.‘ All of the stuck contemplated 
to be tendered for? 

MR.„ WACHTBLL: All of the stock cor fcenplaced 
to be riurchasedo If I asked your question, it 
would be a contradiction of this, in teres - 

MR* WILD: That is precisely what I meant* 

A ** was all to be by the tendering entity 0 

Q Ho, that is not my question, L.aybe you are 
answering me anyway, but let's be clear. 

This approximately 640,COO si-res, was it 
contSKu1ated that it would ail be purchased in a single 
batch pursuant to the tender offer or so that same stock 
would first be purchased prior to the tender? 

A No, it would all be at the time of tender. 

Q None in advance? 

A That is correct, 

Q Now, what happened with raspect to these 
negotiations with CNA? 

A They terminated in April 12, I believe, 

Q At the time .hat you entered into this letter 
of intent with CNA, were you aware that CNA held stock 
in NJB Prime? 



A 772 

Excerpts from Deposition of Bruce R. Davis 

Davis 71 

A I don’t believe so, 

MR. WILD: Just a second, 

MR. WACHTELL: I really have to notify 

that. 

Withdrawn. Strike it. 

Q What did you understand Hr. Silverstein’s 
connection was with CNA? 

A 1 ...n't quite clear, but as I understand it, fro. 
hearsay, that he owned 49 percent of - he or see group 

of people owned 49 percent of Coaxial Cable, which was a 
company SI percent owned by CNA. 

Q Did you understand that M or any affiliate 
of CNA was having any role in this proposed venture? 

A Yes. CNA. I don't know whether it was going to be 
through Coaxiel Cab!, or direct, it was, .s I would have 
imagined, it would be a profit center for Coaxial Cable, 

I would assune. In other words, if Coaxial — 

Q My question is, did you understand that CNA 

or any affiliate of CNA was going to be involved in your 
tender for NJB? 

A They were providing the funds. 

Q And what is the basis of tour understanding 
on that score7 

A Conversation with Silverstein. 
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Q Did you mee? with anybody else who was repre¬ 
senting or purported to be a representative of CNA? 

A Mr, Bruce Matthews, 

* 

Q And what is his position with CNA? 

A Today, I think he is president of a financial 
group or something, 

■< you neet with Mr. Ma' ■> iws prior to the 

negotiation of March 21 or in connection therewith? 

A No, Subsequent. 

<\ Subsequent? 

A Yes. 

Q Before abandonment of t ie plan? 

A Yes, 

Q When did you meet with hi*? 

A la* just guessing, but it would be between March 21. 

and April 5; in Florida, 

Q Were you aware at the tiae you *et with 
what was your discussion with Mr. Matthews? 

A .The sane as with Silverstein, the overall concept 
embodied in this letter, 

Q Did Mr. Matthews indicate his acquiescence in 
this plan? 

A Yes. 

MR. WILD: I object to the form of 'che ques¬ 
tion. 
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Q At tho tine that you met with Mr, Matthew:, 
and he expressed the views that he expressed, were yot 
aware whether CNA or any affiliate of LNA held shares 
in NJB? 

A I an not sure, I think I was aware, or t;rde await: 
that CNA Larwin which is a company managed by one of the 
affiliates of CNA owned shares of NJ.l, 

Q Did you at that time eve: discuss with an> 
attorney or seek any legal opinion at a whether /ou 
are entering into this March 21 letter of intent oi you? 
meeting with Mr, Matthews necessitated any filing witr 
the SEC? 

A NO n 

Q What happened on April 12 which led to 
the abandonment of the proposed joint venture with CNA* 

A It was merely stated at the jaenUng which w.is held 
at the office of* Cantor, Fitzgerald that CNA was under 
attack itself, and they were too busy to get, involved 
in anything of this nature at this time, 

Q Did Mr, Matthews so state or who met on April 

12 ? 

A it was Matthews and Silversteln, myself, deroic 

Cantor, Bill Miller v and Larry Orbe, 

Q And who made the statement about CNA being 
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under attack? 

A Hither I believe it was Matthews. 

Q Did he say by whoa? 

A Not that I recall. It hit the newspapers that 
Wednesday, I remember that vividly, and I an noc sure 
it did se who -» 

MR. WACHTELL: Let's take a break. 

(Brief recess taken at this point.) 
(continued on next page.) 
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Q Now, whether tha CNA proposed venture fall 

through or was terninted on April 12t.h, what happened 
next with respect to your plan to take over control of 
NJB7 

A I decided to proceed on an accumulation bis is. 

Q Would you describe what you mean by that? 

A Decided to accumulate the stock in the open 
market. 

Q 51 percentT 

A No. 

Q Tell me just what you decided at that tiwe 
with respect to acquiring stock of NJB? 

A I felt that if I could acquire 500,000 cdi shares, 

that I possibly could gain control of the REIT. 

Q Did you at that time decide that ycu would 
not make a tender offer? 

A Yes. 

Q Did you at that time givo up any consideration 
of the possibility of making a tender offer? 

* * * 
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A No. 

Q Would you tell ae what pcssible consideration 
to Baking a tender offer you still had it that tine 
and describa for ae what your thoughts <*ere on the subject? 
A If It was possible, that soaebcdy case along and gave 
ae all the aoney, I would entertain a tender once again. 

Q Let ae see if 1 understand and again, at the 
risk of having Mr. Wild object, I a* going to try to 
suBBarise what I think you ore saying and you can correct 
ae if I aa wrong. 

At the time yon were having your discussions 
with CNA you wore contemplating a terder offer for 
approximately 640,000 shares of stock at an aggregate 
cost of approximately five and three quarter Billion 
dollars, is that correct? 

MR. WILD: Objection to the fora of the 

question. The witness aay answer. 
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Q When that proposal or that plan of a joint 
venture with CNA fell through, you scaled down your 
sights soaewhat, is that correct? 

A That's correct. 

Q And you decided to seek to acquire £90.090 
odd shares by purchases on the Market, is that correct? 

A Well, I determined that I think if I coulc acquire 
300,00b shares on the open narket, that I would that 
1 night be able to acquire control. 

Q And an I further correct in understanding 
that you had not necessarily given up the possibility 
.of Making a tender offer for SI percent but that you did 
not at that tine either have or see where you were going 
to get the financial wherewithal for the bigger deal, is 
that correct? 

MR. WILD: Objection to the forn of the 
question. 

A Can I answer it? 

MR. WILD: Yes. 

A I think that's pretty accurate. 

Q Now, the question I would like to ash you 
is, did you after the CNA venture fell through, take any 
steps to explore or investigate or locate or obtain the 
financial resources to nake the bigger deal, to wit, 
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the tender? 

A Yes. 

Q You did? 

A Yes. 

Q Tell fie everything you dad on that score. 

A I would like to withhold the names of the people 
I sew. I will be glad to tell you everything else. 

Q No, I an not going to accept that condition. 

MR. WILD: I am going to direct the witness 
to answer omitting the names of the persons. 
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Q Let'* t»lk about source A, to meet your 

problem, and Mr. Wild's problem, what wp .3 the first 

source that you sought to communicate with with pect 

to obtaining funds Cq: a tender offer if ter the CtfA deal 

fell through? 

A Wouldn't that just be opposite vhat you said you 
weren't going to ask? 

Q Excuse me. When did you communicate with 
source A? 

A Since we both don't know which source A is -- 
MR. WILD: The first. 

Q Well -- 

MR. WILD: Off the record 

(Discussion held off the record.) 

MR. WILD: The first. 

Q What is the first one? 

A The date you are talking about? 

Q Yes. 

A I would say somewhere in the beginning of May. 

Q Is source A a corporation? 

A I believe so. 

Q What business is it in? 

A Financing. Financing of joint ventures, I think 

that's a better terminology. 
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Q How were you introduced to source A? 

* * * 

A Through a broker waose name I recilly don't know 
in New York. Actually through Saul Becker, this contact. 

Q And what ware the negotiations with source AT 

A We never really negotiated, we only outlined concepts. 

Q Did you meet with the peoploT 
A Ye« . 

q What concepts did you outline to then? 

A Severally what is revealed in the letter 3 in the 
13(d). 

Q Let's go slowly. Let's take then .step by 
step. Did you tell them that you wasted to make a tender 
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offer? 

A That was an alternative. 

Q Did you indicate how such ;»Oi..ey you wanted? 

A I indicated what I thought it would take, yes. 

Q And what dollar aaount was that? 

A I think it cane to about three and a half million. 

Q Did you indicate that you bad already begun 
to buy stock? 

A When I first aade the contact, I think that it 
was ay first purchase now that I aade the contact. 

Q So it was earlier than the beginning of 
May, is that correct? 

A The reasmwhy the beginning of May strikes ny 
mind, is because I saw the fellow again, but it was 
actually rejected, that's why -- 

Q And the three and a half million was designed 

to -- 

A Tender. 

Q For how aany shares, approximately 40) 000 
or was the price down? 

A No, it was about 400,000. 

Q Did you provide any document of whatsoever 
description to source A? 

A Initially I don't believe I did. They turned it down. 
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Q Ultimately? 

A No, initially. 

Q Did you ultimately provide a iy documents 

A Yes. 

Q When? 

A Approximately 30 to 40 days ago. 

Q Excuse me? 

A Approximately 30 to 40 days ago. 

Q You say initially they tur.iec* it dowr. Did 
they ultimately change their position? 

A Yes. 

Q And did they provide financing? 

A No. 

Q Did they provide a commitment? 

A No. 

Q What happened 30 to 40 days ago? 

A 1 bumped into him in a restaurant, and he was 
impressed that we went forward withojt him. 

Q You then renewd your communications? 

A Exactly. 

Q And how much money did you tell him you wanted 

then? 

A We never really talked dollars. We talked concept. 

Q Tell me what concept you talked 30 or 40 
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A They now felt there was no need to tender. That 
we could accumulate. 

Q How many shares were you talking about? 

A My guess now was between 350 and 400,000. 

Q Is that what you talked about with him? 

A Roughly, yes. 

Q What documentation did you provide to thee? 

A All public information. 

Q Was there a covering letter? 

A I hand delivered it. 

Q Do you have a record of the date? 

A No, but let ae see, I think I cun fix it for 
you. I believe it was about the last week in June. And 
perhaps thereafter one or two times. 

Q What happened after you furnished the material 
to them? 

A They have this under advisement. 

Q Have you had any correspondence to them or 

*». 

from them? 

A No. 

Q Would you tell ae precisely what you under¬ 
stand they have under advisement? 

A Whether or not they are intending to come in with 
ae In this overall concept. 
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Q What terms have you discussed? 

A Generally ue have discussed very little ii the 
way of terms. 

Q Have you discussed with sjxy of the repre¬ 
sentatives of Cantor, Fitzgerald your discussions with 
source A? 

A Yes. 

Q With whoa did you discuss it? 

A Both Hiller and Orbe. 

Q When? 

A I believe Miller attended one cf the meetings, 

the revised meeting. 

Q That's 30 to 40 days ago? 

A Yes. And then just in general conversation. 

Q What was the purpose of Kir. Millar’s attending 
the meeting? 

MR. WILD: If you know. 

A I invited hia. 

Q Ocher than source A, what efforts have 

you made to obtain funds for a tender or for the purchase 
of shares of MJB? 

MR. WILD: That’s two questions. 

A And/or you mean? 

Q 1 will leave it to tender, for the aoaent. 
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MR. WILD: If any. 

A I went to source B, and then negated it. 

Q Excuse me. 

A I atleapted to go after source B, but negated it, 

Q When did you attempt to go a ter ther? 

A About the first week in July, I be ieve, there¬ 
abouts . 

Q How did you go about it? 

A I visited their offices. 

Q Anyone go with you? 

A initially, Mr. Orbe. 

Q How did you come tc source ]l? 

A By introduction from ?4r. Orbe. 

Q What vas the discussion that was had? 

A It was an outline of borrowing inch funds to make 
a tender. I bolieve you have a copy of the letter. 

Q I show you a seven-page letter agreexin; 

dated June 27, 1974 being a Xerox apparently on the 
letterhead of Financial Resources Corporation, adiressed 
to D-Z Investment Company, attention Mi. Iruce R. Dsvis. 

Is this the docuio;ent to which you just referred? 

A Yes. 

MR. WACHTBLL: I will mark as Defendant 
Trustee's Exhibit If for identification. 
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To be accurate, there is a Xerox of r. 

check annexed to the last page. 

(Seven-page letter agreaiam dated . uns 

27, 1974 being a Xerox of which Xerox is 

annexed to the last page Eiarkod ti fondant Trustee's 

Exhibit Wo. 15 for identification this date.) 

0 Is source B Financial Resra Corporation? 

A Yes. 

Q You testified a moment ago hat at :;ome 
point in tine you "negated 7 ' 

A Negated. 

Q Yes. Whatever arrangement you had with this 
company, would you tell a* when you did that? 

A X believe that's dated what 

Q June 27, 19/4. 

A It was the Tuesday following that July 2u< ? , I believe. 
Upon the advice of counsel. 

Q Counsel being whom? 

A Rubin WachteJ. 

Q Mow did you go about negating this financial 
commitment? 

A I telephoned them, end I never fv..filled xhe re¬ 

quirement of the additional aoney to be posted. 

Q Would you tell me what additional money 
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you are referring to here? 
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A The $45,000. 

Q Which was due when? 

A At the time of signing the lettsr. actual;./. 

Q Show ae where in the lettsr it so indicates? 

A The way it is drafted, it doesn't say it. however 
as agreed upon, We was supposed to put in an escrow 
account. 

Q Let ae see if I understand soae things, 

Mr. Davis. 

The letter agreement Exhibit 15 for identifi¬ 
cation calls for $5,000 to be paid at the time of signing, 
is that correct? 

A That's correct. 

Q And $5,000 was xn fact paxd to Fin&ncxal 
Resources Corporation on that date? 

A Yes. 

Q Which check, which is part of this exhibit" 

A Yes. 

Q Is it further correct that the agreement: 

calls for $5,000 to be paid on July 19, 1974? 

A No. The agreement calls -- the w,iy it is strict ly 

written, it calls for if they produce an agreement, a 
definitive bank agreement by July 19th, then we have to 
deposit it. But the agreement we had, which by the 
way is a little Qpntrary to what it says there, was we 
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were supposed to put $45,000 in escrow now. 

Q When is now? 

A The nate we signed it. 

Q Did you sign it on June 27th? 

A Yes. 

Q You gave him $5,000 at that cine? 

A That's all I had at that tiae. 

Q You intended to go ahead at that tire? 

A Yes. 

Q You say oven though the agreement *rys 
the contrary, it was your understanding that you were 
supposed to put $45,000 in escrow at that tiae, is that 
correct? 

A Right, and one of the reasons it was not •. in, 

our attorney was drawing up the escrow agreement 

-Q You didn't put it in? 

A Yes. 

Q Even though you knew it was required «it that 

tine? 

A Yes. 

Q When is it that you say you notified Financial 
Resources orally that you wore not going forward ? 

A When we concluded signing th< ig‘cement, which 

let ae get my dates straight, I am not sure whether 
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June 27th was a Thursday or Friday, and 1 will bo in 
a better position to explain it to you. Let's see, Juno 
29th was a Thursday -- the 27th. 

That Friday, after signing it, we displayed that 
to our attorneys, Rubin Wachtel, who then raised issue 
about Regulation T and Regulation G, which I was net 
aware of. There were various meetings hold, and they 
went and visited these people on July 1st, which is a 
Monday. 

Q Your attorneys did? 

A Yes. 

On July 1st, they informed as we could not go 
through with this transaction, because it violated Ref-u ?- 
tion T or G, either one. So 1 called Mr Uis«ns ; vein on 
Tuesday, and informed him of so. He i the nr-vsident. 
and in fact the refund of the $5,000 is still up in 
the air. 

Q Would you tell me what aspect of thir. agree¬ 
ment you indicated to Mt. Eisenstein, if you did- caused 
a problem with the Regulation T or Regulation G? 

A I was informed and I read the case -- 

MR. WILD: I am going to object to the form 
of the question in that it calls for a legal 
conclusion, to the extent that the witness is able to 


A 71)1 

Excerpts from Deposition of Bruce R. Davis 

Oavis 90 

answer, I will permit it. 

Q Mr. Witness. 

A Read the question. 

(Question read) 

A We were more concerned with Regulation T, in that 
Larry Orbe had introduced me to Eiserstin, and there 
has been some cases or something to that effect, that 
that might be the indication of arvarging a loan. 

Further than that, we checked with the Federal Home Loan 
Bank or Federal Loan Reserve, one of them, the lawyers, 
and we did not get a **- we got a reacing similar to 
their opinion, so we decided that with respect to the 
opinion of counsel, w© vould terminate our relations 
as they related to this loan. 

MR. WAGiTELL: I have to take a minute 
recess. 

(Recess) 

Q Are you referring to the Federal Reserve 
Bank in your last answer? 

A cm not quite certain what I teas referring to. It 

was some Federal agency that might look over this type 
of transaction. 

Q Has there been any written communication with 
respect to Financial Resources with respect to such 
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negating of the arrangeaent? 

A No. 

Q By either D-Z or its counsel or Cantor, 
Fitxgeraldf 

A Not that I an aware of. 

Q Has there been any opinion of counsel, 
nenorandun, other docunent of whatsoever description, 
relating to the desirability and necessity or fact 
of negating this conaitaent? 

A Only verbal meaorandun -- verbal conversation 

backed up by copies of the various case law. You keep 
referring to a conaitaent. It is not a conaitaent , it 
is an agreeaent to coaait; which they have no obligation. 

Q I direct your attention to second paragraph 
of Exhibit 15 "In response to your request, this letter 

l 

is a conaitaent by FRC, subject to tho conditions ex* 
pressed herein to provide the financing you have requested." 
A I would say that -- 

Q Do you understand that to be a conaitaent 

letter? 

A No. 

Q No? 

A No. 

Q Who has this case law in their possession, was> 
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it furnished to you? 

A I have a Xerox of it. 

Q Do you have it? 

A It might be with the files I turned over to the 
attorneys. 

MR. WACHTE1L: Can we have it introduced? 

MR. WILD: I don't know whether it is here. 

MR. WACHTELL: I would lil:e produced any 
document, case law, anything whatsoever that per¬ 
tains to -- 

A It was the Sutro case. 

MR. WACHTELL: This termination of this 
commitment. 

Q Did you have any discussion with Mr. Orbe 

or anybody else from Cantor, Fitzgerald about terminating 
this commitment? 

A Yes. 

Q Who>n? 

A We refer to it as cotinpent commitment. so we have 
no misunderstand:* ag , oVa> . 

I had conversation that dcy, th s following day, the -- 

Q Which day? 

A The day of the commitment, the 27th. 28th, the 
first p’v* second. 
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Q When was it that you get the opinion of 
counsel that there was a probl;»? 

A The afternoon, after I signed tho loiter. 

Q And was that tho 27th or the 28th? 

A If it was in fact signed on the 37 h, it would be 
the 27th. It nay hax'e been dated the 37tk and s:\gned 
the 20th, I don’t reneaber. 

Q The check is dated the 27th, does that help 
you any? 

A That was the date it was signed, yes. 

Q Now, when was it that you were first told 
by the attorneys that there was a problem? 

A That night. 

Q When did you first coanunicate the problea 
to Cantor, Fitzgerald? 

A That instant. 

Q Tell ae what was said? 

A That we have a problea. 

Q Who did you coaaunicate — 

A By our attorneys. 

Q Who were you talking with? 

A Miller and Orbe. 

Q What did they say? 

A They were stunned. They were not aware it was a 
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problea. 

Q Did you describe the problem to then as you 
understood it? 

A Yes. 

Q Did you describe to them that as your attorneys 
were explaining to you, it is improper for a brokerage 
fir* to arrange for the extension of crodit that the 
brokerage fine could not do directly? 

MR. WILD: I object to the fora of the 
question. 

Q Is that in words or substance that vrhat 
you described to them? 

A I only described that there was a problem and 
we called an emergency meeting with the attorneys and let 
then explain the problem. 

t 

Q Tell me in words or substance what you recall 
the attorneys telling Cantor, Fitzgerald on the night 
of June 27thT 

A Well, to give you the urgency of it, we called 
Miller, and told him that our ettornoy; had -- were 
troubled by this loan under Regulation T, which he was 
not too familiar with, and somehow they informed him 
basically what Regulation T was. 

Q Tell me what they said. 
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A They informed hia that if a broker arranged a 
loan, which he could not himself do, then it is a 
violation of Regulation T; such as a stock loan, or 
purpose loan. 

Q And what did Mr. Orbe or Mr. Miller say to 

that? 

A As I recall, Mr. Orbe was in his apartrient, packing 
to go to Spain, and so we called him for an emergency 
meeting, and he met us at Mr. Miller's office, and they 
didn't think -- what they did was arranging a loan in 
the general context of arranging a lcan ; and that's whan 
we requested that the attorneys supply is with the case 
law, so we have better insight as to what we an talking 
about. 


* 


* 


* 
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Q What did you hear Mr. Miller or Mr. Orbe 
say when it was described to them, this view of your 
attorneys, that what they ware doing would constitute 
arrangement of a loan in violation of. regulation T? 

MR. KILL: Repeat that before it is answered. 
(Question read} 

MR. KILL: 1 will object to the forn of the 
question. 

MR. WILD: 1 will join in the objection. 

The witness cay answer. 

A They were surprised. 

Q What did they say? 

A They said that if it was the opinion of counsel 
that it was a violation,, although they didn’t think it was, 
in their general context, they would bend to the client's 
desire, with me being the client. 

Q Did Mr. Miller or Mr. Orte say they didn’t 
think whv it was in the general context? 

* Si. 

A They didn’t feol in the general terminology of 
arranging a loan, that they had done that. Unfortunately 
our attorneys felt that the definition of arranging a 
loan in the legal context as it related to Regulation T 
was a lot different than a commonplace arranging. 

* * * 



Ill * * * 
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Q Mr* Davis, I would like to know whether 
Cantor, Fitzgerald in the discussion that was had on the 
evening of June 27, indicated in words or substance 
whether Mr* Orbe or Mr* Miller indicated in woTds or 
substance that they could not see how your lawyers could 
say that their introduction to Financial Resources 
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constitutes an arrangement of credit because t.'vey hac. 
been doing aiiaiiar services cor you straight along? 

WT<. WILD: i objoct to tit® form of the 
question, 

MR. XILL: I join in the objection, 

A Does that so can I can answer or 

MR, WILD: You may answer that question, 

MR, WACHTEI.L: Fine. 

A Okay, Repeat the question, pleaso, 

(Record read,} 

A Ho such comment was nsd®. 

q Did Mr, Orbs or Rr, Miller on that occasion 
state that they could not see: how yotr lawyer* ?eca 
wha'c they had bean doing to be an arrangement of credit 
because they had been doing the same thing for ^any 
years without the same question beinf raised? 

MR, MILD: Objection to the form of the 
question, I will permit the witness to answer 
A The same question, I belief® it is the etact 
seme question X just answered, 

q tin, it is a different question. 

A The answer is no such statements were nad e.t sll 

it it 


it 
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Q Was there any discussion at that time as to 
the legality of your negotiations with Source A? 

A No. 

Q Has there at any tine since the negotiations 
been any question as to the legality of your negotiations 
with Source A? 

A No. 

Q Other than Source A, and Financial Resources, 


have you, since the ternination of your negotiations with 
CNA sought financing fron any other source for the 
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purpose of Baking a tender offer for shares of NJB? 

A I believe one of then. 

Q What was that? 

A Source C. 

Q When? 

A I think there is two, but we will stick with 
Source C. That was in the end of Jwie* 

Q How did you cone to Source C? 

A A personal friend of soaeone Li ray employ, 

Q Let's go back to Source A. 

A Okay. 

Q You indicated that you w are introduced to 

Source A through a broker who was a friend of Saul 
Becker, is that correct? 

A If I said a friend, it was soa<)one who he 
knew. 

Q Who was the broker? 

A I told you *>- I don't know the broker's name, 

if I did, I would tell you. That is the naae I couldn't 
reaeaber. 

Q Where was the broker? 

A Where he physically was located? 

Q Yes. 

A In Manhattan. 
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Q Was he a broker-dealer? 

A No. 

Q What kind of a broker? 

A I guess you would call him investment -- I don't 
know what you would call him. It would be similar to 
someone that just has a source to -- for these type of 
funds, I don't know what you call thorn. I don't know 
whether he calls himself advisement advisor or what. 

Q Is he a member of NASD*’ 

A He certainly is not, 

Q You know that? 

A Yes. 

Q Was it discussed? 

A It was discussed, but the type of business he is 
in, I am sure he is not. 

Q Where is his office? 

A Manhattan. 

Q What address? 

A I don't know. 

Q What avenue? What street? 

A Seventh Avenue, I believe, or Broadway; I am not 

sure. Itis up in that area. 

Q Do you have any document which would refresh 

your memory as to the identity of this broker? 

A No. 

* * * 
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21 

22 

23 

24 

25 


Q Who is the fellow who hed the personal friend 
who introduced you to Source C? 

A Mr. Ralph Becker. 

Q Who is the personal friend? 

A The Source. 
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Q The source is indeed ths personal friend? 

A Yes. 

Q What business is the soiree in? 

A Retired. 

Q Where is the source located? 

A I really don’t know. 

Q Where does he live? 

A I don't know. J met him in Ciicago. 

Q When? 

A The end of June. 

Q Who else was present? 

A Mr. Saul Becker. 

Q Before you went to Chicago, did you discuss 

with anybody from Cantor, Fitxgerald that you were meet¬ 
ing with Source C? 

A No. 

Q After you met with Source C p did . discuss 
the fact with anybody from Cantor, Fitzgerald? 

A Yes. 

Q When? 

A That day. 

Q With whom? 

A Bill Miller. 

Q What was your discussion with Source C? 


A 8 0 5 

Excerpts from Deposition of Bruce R. Davis 

Davis 124 

A That the Source C said hello to Bill Miller* 

Q Source C indicated that he knew Bill Miller? 

A Yes. 

Q When you met with Source C P whet was 
your discussion? 

A Generally my concept. 

Q Of a tender offer? 

A Tender or accumulation, I don't remember which* 

Nothing materialized. 

Q How much money did you tell him you wanted? 

A About $2 million. 

Q Whot did he say? 

A He said he would see what he could do. 

Q What was the basis upon which the $2 million 
was to be raised? 

A Through a loan. 

Q Was it to be secured? 

A It was not discussed. 1 don*;: think so. 

Q You don’t think it was discussed or you don’t 
think it was to be secured? 

A I don’t think it was to be secured. 

Q What were the materials upon which the loan 
was to be made? 

A We didn't get into any definitive terms on that, 
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Q Did you discuss it? 

A No. 

Q Did you discuss anythin*' of the terms? 

A No. 

Q Did you discuss whether it; would be 

repaid? 

A No. 

Q Did you discuss how it /ould be repaid? 

A No. 

Q Did you discuss the source for repayment? 

A No, 

Q Did you have any thoughts on that subject? 

A I always have thoughts. 

Q What thoughts did you have as to how you 
would repay $2 million? 

A From earnings. 

Q Of what? 

A Of the entity. 

Q NJB? 

A I said entity, borrowing. 

Q Were you talking to Source C •'bout NJB? 

A I was talking to Source C about D-2, and acquiring 

NJB stock. 


23 


Q 


And what earnings did D-Z have or did you 
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anticipate D-Z would have? 

A I don't know. 

Q Did Mr. Ralph BeckeT indicate to you that 
Source C was a potential source of financing for a 
transaction of this nature? 

MR. WILD: I didn't hear that question. 

Q Did Ralph Becker indicate to 
A He was the type that could arrange the financing. 
He didn't have it himself. 

Q Did Mr. Becker indicate what made him think 

so? 

A Just that they were friends. 

Q Did he indicate that Source C had done that 
sort of thing before? 

A No. 

Q Did he indicate that Source C had not done 
that kind of thing before? 

A No. 

Q Do you have any knowledge or information 
as to whether Source C has arranged financing for pur- 
poses of stock or tender offers for stock any 
occasion? 

A No. 


Q 


Well, one way or the other? 
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A That is correct, 

* * * 

Q Has there been any further communication 
with Source C? 

A No. 

Q Hare the discussions been terminated? 

A If lapse of time is a termination, I would say 
they have been terminated. 

Q You are talking about three weeks ago? 

A Three or four weeks ago. 

Q Have they been terminated? 

A I haven’t done anything physically to terminate 

then. 

Q Has anyone advised you that Sourca C was 
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unwilling or unable to come up with funds? 

A No. 


* 


* 


* 
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V 

Let us not debate the matter further. 

Q Mr, Davis, what was Source D? 

MR, WILD: I directed the witness rot to 
answer. 

A I just told you. Source D. 

Q You refuse to identify .Source D? 

A Yes, 

Q When did you communicate with Source D? 

A In the end of June. 

Q Where? 

A In New York. 

Q How did you come to be put in contact with 
Source D? 

A Through Mr. Orbe. 

Q Is Source D an individual or a company? 

A A company. 

Q What business? 

A Financing, I think. Real estete financing. 

Q When in point of time, old Mr. Orb; put 
you together with Source D compared with the J»me 27, 
1974 letter with Financial Resources Corporation? 

A Source D was in April. 

Q You testified a moment &go it was the end 


of June? 
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A You asked me when I met him. I didn't negotiate 

until the end of April. But I met tim in April. 

Q You met Source D in April? 

A Yes. 

Q Mr. Orbe introduced you? 

A Yes. 

Q When did you negotiate with him at the end 
of June, relative to June 27, 1974? 

A Subsequent to June 27. 

Q Subsequent to June 27, is that correct? 

A Yes. 

Q Subsequent to being toll by your lawyers 
that you could not borrow the money from Financial 
Resources because you have been introduced to Financial 
Resources by Mr. Orbe, you then proceeded to negotiate 
with somebody else that you have introduced to by Mr. 
Orbe, is that correct? 

MR. WILD: Objection. 

A 1 didn't say that. You said that. 

MR. KILL: I join in tha objection. 

A I merely said it was a source. I didn't say 
I negotiated a loan. 

Q I asked you if you negotiated ~~ 

A 


You asked me negotiated, not a loan 
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Q What di'’ 1 . you negotiate with Source D? 

A An equity participation. 

Q Is there any document which more or less 
refers in any way to the negotiations? 

A Ho. 

Q Did you make -- 

A We are not far enough along for any of those 
things. 

Q Wien was the first meetiig, give me a date, 

please. 

A July 9; as they related to this transaction; 

Tuesday, whatever date that was, 8 or S. 

Q Where? 

A At their offices. 

Q What address? 

A Manhattan. 

Q What address? 

A In Manhattan. 


* 


* 


* 
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Q Hr n Daria, /mu testified your first meeting 

was on July 9, did you have any further meeting? 

A Yes. 

Q When? 

A I got to look at a calendar. 

July 17 or 18, X am not sure.. 

* * * 




1 


1.38 
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Q Mr. Davis, who was present at the meeting 
at the offices of Source D on July -- 
A At the offices of what? 

Q Source D; Mr. Wild, the identity of 
which you refused to have disclosed. 

A Mr. George Stern and myself. 

Q Who is George Stern? 

A General counsel for Security Management. 

Q Anybody from Cantor, Fitzgerald? 

A No. 

Q Who was present at the offices of Scurc? 0 
on July 17th or 18th last week? 

A George Stern and myself. 

Q Anybody else? 

A Yes, the gentleman from Federal Resources. 

Q If it wasn't serious, it eould be funny. 

Is Federal Resources the a:un 3 of Sou *ce D? 

A I am not answering. 

MR. WILD: I direct the witness not to identify 
the source. 

Q Toil me everything you recall being :;a : d 

on Tuesday, July 9th at that meeting? 

A The only thing that was discussed was the fee 

arrangement, and certain options that could not he 
put into the equity agreement. 
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Q Fee arrangement for whom? 

A For the broker. 

Q Was Source D a broker? 

A No. 

Q Who was the broker? 

A I am afraid I can’t answer that, either. 

Q You have indicated to me that you ware 
introduced to Source D by Mr. Orbe. Are you now 
saying that there was some broker other than Cantor, 
Fitzgerald ir olved? 

A Mr. Orbe did not act as a broker in this. 

Q When did the broker get into the act? 

A From the inception.. 

Q Did Mr. Orbe introduce you to the broker 
or did Mr. Orbe introduce you to Source D? 

A I am not sure that Source C is different between 
the broker, principal, I am a little confused in that. 

Q What is the business of Source D? 

A I already told you, real estate* financing. 

Q Did you have any knowledge or information 
whether Source D makes loans for the purchase stock? 

A I slid they do not. 

Q Other than that statement, did you have any 
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knowledge or information on that subject? 

A No. 

Q When you are talking r.bcut a feo arrangement 
to the broker, are you talking about a fee arrangement 
for Source D or for some third person or entity? 

A I believe it was a third person. 

Q Who is it? 

A 1 am not sure. 

Q What is your best knowledge or information? 

A I go back to that other part. If I tell you that, 

I might as well tell you the source. 

Q Are you refusing to answer the question? 

A Yes. 

MR. WILD: I am 30 directing the witness. 

Q What were the terms that; were being dis¬ 
cussed for a fee arrangement? 

A It was based on the equity investment. 

Q Tell me everything that was said, please. 

A It was just a matter of the foe arrangement. 

Q Can you tell me what was said, how much 
money you were talking about, what the purpose of it 
was? 

A Talking about a $100,000 fee. 

Q For what purpose? 

A For what purpose was the fee? 
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Q Yes. 

A For arranging the equity participation. 

Q What equity participation, in what? 

A In D-Z. 

Q How much? 

A A million and a half dollars, I think. 

Q For what purpose? 

A For what purpose was the money? 

Q Yes. What was being discussed? 

A They were buying stock in D-2. 

Q Who was going to buy? 

A Source D. 

Q Itself? 

A Well, 1 don't know. That's something I really 

don't know. 

Q Was there any discussion about Source D 

procuring investors to buy the stock? 

A No. 

Q Did Source D say it alone was going to buy 
the stock? 

A if didn't say. 

Q Did it say it was going to get otha* people 
to buy the stockr 

A It said it jas going to arrange the buying of the 
stock. I an not sure whether it was itself cr another 
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party, quite frankly. 

Q Or parties? 

A Or parties. 

Q How much stock was bein* given for the 
Billion five, according to the discussions? 

A $120 per share, or $123 per slarc, I belie/e. 

0 Of U-Z, is that correct? 

A That's correct. 

Q What was the million aai a half dollars going 
to be used for? 

A D-Z was going to use the money to gain « or.trcl, 
if they could, of NJB. 

Q Was there any discussion of how D-Z was 
going to do this? 

A Just through accumulation. 

Q Was there any discussion about a possible 
tender offer? 

A No. 

Q Was there any discussion that there world 
not be a tender offer? 

A It was a general consensus -- it was my view, and 
I revealed it to the otherparties, that there would be 
no tender offering. 

Q What was said on July 17th or ISt'j, when 


the meeting took place? 
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A Just a general clarification of some of the 
conditions that would have to be in the stock offering; 
in other words 

Q Tell me what was said? 

A The only thing that I recall being said was as it 
relates to -- I inquired as to what tyne entity would 
be involved, so we don’t get into any problems on that 
end. 

Q What were you told? 

A He assured me there would be no problems from 

their end, and -- 

Q What kind of problems did you say you were 
worried about? 

A Any security problems. 

Q Did you tell him you were in litigation? 

A Oh, yes. 

Q Did you tell him that in the litigation it 
was being set forth in a previous orjEer of notes it was 
alleged to constitute an illegal public offering? 

A No. 

Q You did not tell him that? 

A No. 

Q Did you tell him that in the litigation it 
was being set forth that the D-Z wan an illegal, unregister 
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investment company? 

A No. 

Q Did you toll them that,tioi.gh? 

A No. 

Q Did you teli them that ii chat litigation 
it was being set forth that your pre/ious purchases of 
NJB stock had been accomplished in violation of the margin 
regulations? 

A No. 

Q Did you tell him that in that litigation 
it was being set forth that your pre/ious 1J(<T, filings 
was false and misleading? 

A No. 

Q Did you 'ell them chat ia that litigation 
it was being set forth that your conduct ha- amounted 
to an illegal tender offer? 

A No. 


* ★ 


★ 
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Q As you sit here now, do you plan if you 
have continuing negotiations with Source D, to reveal 
the fact that these allegations have been 3et forth 
against D-Z in this litigation? 

MR. WILD: I object to the fora of the 
question. The witness nay answer. 

A I would say that they will be privy to any lawsuit 
being filed. 

Q Tell ae what else was discussed on July 
17th or 18th? 

A I believe that's it. 

Q Anything further said about the mount of 

aoney? 

A NOt that I can think of. 

Q Anything further about how Source D wuuid 


go about getting it? 
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A No. 

Q Anything said about timing? 

A Yes. 

Q What? 

A About fifteen days. 

Q What was supposed to happen in fifteen days? 
A They would know whether they would have the money 

for us or not. 

Q Have you discussed your conferences with 
Source D with Mr. Orbe or Mr. Miller of Cantor„ Fitx- 
gerald? 

A Yes. 

Q Have you kept them fully current of your 

discussions? 

MR. WILD: Objection to the form of the 
question. The witness may answer. 

A Yes. 

Q Have they offered you advice with respect 

to the negotiations? 

A Since July 9th? 

Q Before or since? 

A Before they did, yes. 

Q Before you went into th# meeting? 

A Yes. 

Q Since? 
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A No. 

Q Did a time cose when Cantor, Fitzgerald 
refused to provide further margin loans to D-Z? 

A I think they said they were at & point where 

they couldn't handle any sore financing. 

Q When? 

A Sometime in June. 

Q The middle of June, end of June? 

A I don't know. 


* * * 
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(Question read) 

A What was what? 

Q The time when Cantor, Fitzgerald told you 
that they would not provide further margin financing 
themselves? 

A Whenever we reached close to 100,000 sharer, what¬ 
ever that date is. I think it is much before that date. 

Q Did they say why? 

A As it relates to some of their cspital requirements, 
I think, I am not sure. 

Q That's your best recollection? 

A Yes. 

Q Do you recall any other reason? 

A No. 

Q Had they previously indicated to you that 
they would not provide further margin financing once you 
reached approximately 100,000 shares? 

A Yes. 

Q When did they first so indicate? 

A About the. time we started purchasing. 

Q April? 

A Yes. 

Q Now, you have testified that subsequent to 

the termination of your negotiations with CNA, you 
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decided to accumulate 300,000 plus shares of NJB? 

A Yes. 

Q How did you plan to pay for those shares? 

A How did I plan to pay for then? 

Q Yes. 

A With money. 

Q And how did you plan to obtain the money? 

A At first, I thought I would put up my own 
money. 

Q How much? 

A It was all calculated. We would need about a 
million one. 

Q Who calculated it? 

A I did. 

Q Anybody else help you or discuss it with 

you at that time? 

A I think I did the calculation at Cantor, Fitz¬ 

gerald's office. I don’t know whether they helped me with 
them. It is a simple mathematical calculation. 

Q Is this the same day that the April 12th -- 
that CNA terminated? 

A Yes. 

Q So that same day, you are now meeting with 
Cantor, Fitzgerald, is that correct? 
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A I was in their office, yes. 

Q Here in Now York? 

A Yes. 

Q You and who else? 

A Jarrin Levison, Bernie Cantor. Bill Miller, 

Larry Orbe, 1 am not sure whether tho lawyers from 
Rubin Wachtel were there. 

Q Okay. What was discusser! about the source 
of the aillion one? 

A Nothing except that I said I would try put 
up ay own aoney. 

Q Was it discussed where the rest of the 
■oney would coae fro* to purchase upwards of 300,000 
shares? 

A We would assume we buy it on aurgin. That was 
■y assumption. So SO percent of two million two is 
one aillion one. 

Q And was it calculated and discussed at that 
tiae that two Billion two would purchase approximately 
300,000 or more shares? 

A I calculated it, right. 

Q And did you express, vocally, that calculation? 
A Yes. 

Q Did anybody express any disagreeaent with hia? 
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A No. 

Q It was generally accepted, is that correct? 

A Yes. 

Q Was any other alternative source of financing 
calculated at that tine? 

A No. 

Q Did the tine cone when you changed your nind 
about yourself putting in the million one? 

A Yes. 

Q How long after April 12th? 

A That day. 

Q Where? 

A In New York. 

Q After the noeting or still during the neeting? 

A After the meeting. 

* ★ * 
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Q Now, Mr. Davis, you say that immediately 
after the meeting of April 12th at Cantor, Fitigeralu, 
you changed your mind as to putting in the million one hundred 
thousand dollars yourself. 

Would you tell me what, if anything, happened 
to cause you to change your mindT 

A The discussions with Mr. Sol Becker. He felt 
maybe it would be better off if we didn't use our own 
funds but that we sought outside financing. 

Q Did he say why? 
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A We just had general discussion for use of 

funds, et cetera, tying up the company's assets, et 
cetera. 

Q Anything else said as io why you should 
not use year own funds? 

A No. 

Q I/as anything said as to %/hare you would 
seek to go tc. outside firms? 

A Joro/ae Ziawerman, ?n associate c f mine ia. Atlanta, 
had been interested in coming in, ard he felt he could 
raise tha money, and it was my opinion, and Sail Becker's 
that we should explore that. 

Q bhen did you have this discussion 4 iih Mr. 
Beckor on April 3.2th? 

A About 6:00 o'clock in the afternoon. 

Q Was that on the telephone? 

A No. He was here. 

Q Ho vas here? 

A Yes, with »«• 

Q At the meeting? 

A I believe ho was. 

Q You di.dn't identify him as one of the 
participants at the meeting? 

A I should have. It is an error. He was there. 

Q We can add Vfcr. Becker to the five other 
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people who were present at the meeting at Cantor, Fitz¬ 
gerald, is th*»t correct? 

A That’s correct. 

Q Do you recall anything el.se about your 
discussion with Mr. Becker about not putting in your own 
funds, but getting Mr. Zimmerman to come up with the 
money? 

A No. 

Q Did you communicate that decision at that 
time to any of the gentlemen from Cantor, Fitzgerald? 

A No. 

Q Did you communicate that decision to Mr. 
Levison? 

A No. He was no longer here. 

Q Did you ever communicate that decision 
to Cantor, Pitzgerald? 

A Yes, subsequently, i don’t know what date, but we 
said, we were seeking outside investors. 

Q When was that in relation to April 12th, 
shortly thereafter? 

A Probably around the 20th something, 26th, something 

like that. 

Q Who did you speak with? 

A I spoke generally with Bill Miller. 
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Q Tell me to your best recollection what 
you told to Mr. Miller about seeking outside investors? 

A 7 to Id him at that time, it was ;-ust casual. 

Q Tell me your best recollection. 

A That we -- Mr. Zimmerman was coming in, because 
he was going to raise the money. 

Q Anything else? 

A No. 

Q Did you tell Mr. Miller whether it was Mr. 
Zimmerman's own money? 

A No. 

Q Did you indicate to him that he was going 
to get various investors? 

A No. 

Q- What did you tell him? 

A Just what I told you. 

Q Did you discuss the matter with Mt. Orba? 

A No. 

MR. WILD: At what time? 

A At that time 1 assume. 

Q Let's say within the 10 lay period after 
April 12th? 

A No. Tho first knowledge they had was the 13(d) 

I sent. 

Q Are you talking about th> original 13(d) which 
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has been Barked Defendant Trustee’s Exhibit 1 for 
identification? 

A The origirri filing. 2 believe dated May Vrd, 

I believe. 

Q Did a time come when a '’Private placement 
aeraoranduK" was prepared? 

A Yes. 

Q Prepared? 

A Yes . 

Q ? f as that April 2^vh? 

A That v.oek, I don't know the atatt date. 

Q h r ar. a copy of that ever furnished to 
Cantor. Fitzgerald? 

\ X don’t recrll. 

Q ONe way or the other? 

A That's right. 

Q Old you ever give the* a copy? 

A I don’t rerseabsr if 1 did. 

Q One way or the other? 

\ That’s correct. 

Q Did you ever instruct anybody to give then a 

copy? 

A Wo. 

0 What is the basis of your testiaony that the 
first that Cantor, Fitzgerald knew about Mr. Zianeraan’s 
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financing plan was when they received the original 13(d)? 

A Because when they got it, they called me, and 
tiu-y felt that they would -- they inquired as to what the 
plan was. 

Q Who called you? 

A Bill Miller. 

Q And tell mo to the best of your recollection, 
what was said? 

A 1 told hi 5 * basically that we had sold thoso notes 
viuh tha idea that w© eventually were going to convert 
it to stock, possibly on an issue; as is stated in the 
memorandum. 

Q Did you tell him anything else? 

A No. 

Q Did he ask you how many of the notes you were 
planning to sell? 

A Ne told him, I believe i told him J. was going to 
raise a million two fifty. 

Q Did you tell him in what units you were going 
to raise it? 

A I might have told him $50,000 units, I ain’t recall. 

Q Did he raise any question 23 to ycur plan? 

A No. N 

Q Did he raise any question as to the legality 
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of cho salt of such quantities of note .? 

A He. I don ; t think sc. 

q lid h: ask /ou any qiestio as to iow ho 
was going about selling their-? 

A Ho. 

q L \ d. y ou vo I ur. tear any ? 

A No. 

Q Hid you volunteer how the notes wove going, 
'••-©re going slowly, what kind of succas was being hed? 

A He. 

Q How soon After April 12th Aon you decided 

to turn co Mr. Zinaerwa i was this face coatrai nf.uated :'■> 
Hr. Xiorevman? 

hit. 17 a hi): i object to tno fora of the 
question. 

< The following week. 

MR. WILD: How soon, after -- if tl■* witness 
understands the question. 

i i understand. It v/as that weekend or Mr».-isy p 

♦ e had a ®eetin;.. 

0 Who? 

Saul Decker, ayself and Zinaier am . 
q Where? 

/ Xu tay office. prei ably. 

0 Toll me your best recollection what w-s 
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discussed? 

A I outlined the plan, basically how much I thought 
we needed to raise, how I -- 

Q A million and a quarter? 

A That's correct. 

Q What else was said? 

A Generally, that was it. He would get half -- his 
deal was, he gets a right to buy half for raising the 
money, and I will do all the rest of the work. 

Q Was there any discussioa of legalities? 

A ilo. Wo had our attorney. 

Q At that meeting? 

A No, at tho next meeting. 

Q Let’s go to the first meeting now. You 
are back in Atlanta approximately the month after April 
12th, yourself, Mr. Becker, Mr. Zimmerman, was there 
any discussion about legalities? 

A No. 

Q Do you recall anything else that was dis¬ 
cussed? 

A No. 

Q When is the next meeting? 

A Shortly thereafter, we net at the attorney's office. 


Who was that? 
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Zi.^merffian. nysclf Jarrin Lcvison and David Rock, 
both of these, the last two are attorneys. 

Q Who prepared tbs private p acwtn ■. menorandum 
referring to Defendant's Exhibit S for identification? 

A Faa?: t Holland: Levi son $• Giber t. it is i: lav* 

firm in Atlanta. 

Q **ho supplied the information? 

A Zimmerman- and nysolf. 

Q You referred to a conversation K ith Mr. Mi Her 
tii ’/hi ch y: u dose:* ibod to h I <i and 1 don't } aye your 
preciso fords» but somethin- about peo. le aavii.j the 
ig.it tc cony art to equity as sec forth in thir memo rand ir 

In other Kurds , t»© -- 

Q *b>u3d you ©jqjlain what ysu were ref irring to? 

A We contoap>.need that the notes would be -- the 
people would have a right to convert *d eir rotes to stock 
rnd debt, through a public offering that world be made, 
liy teisinology &uy not he completely accurate, but that's 
the gist of it. 

Q You had people buying $50,000 notes, is that 
correct? 

A T hoy ware lending £!»*), Q00 unsecured promissory 

notes to If Z. 

Q 


And ycu are saying that you contemplated that 
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these people would have the right to convert that 
$50,000 into what? 

A We contemplated that which would issu© a public 
offering wherein they could return their note for stock 
and notes of D-Z. 

0 Okay, and are the stock and notes of D-Z 
those wnich arc referred to as being planned in the section 
of Exhibit 5 for identification which begi. ", at the 
bottom of page 7 under the caption "Issue of units 
under small issue registration?'' 

A Whatever it says. 

Q Are those tho stocks and notes you are 
talking about? 

A Yes. 

Q And that's a combination of a $45,000 two 
year promissory note plus four shares of common stock 
of D-Z, is that correct? 

MR. WILD: Whatever the document shows. 

A Wnatover is embodied in here. This is prepared 

by the attorney, and we followed them. 

* * * 
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Mr. Pavis, was it your urdcrstanding that 
a person who was to purchase a $50,000 uromissory note 
at the inception, w-s to be given the right upon the 
occurrence of the offering described in Defendant Trustee’s 
Exhibit 5 for identification, beginning at the bottom 

i i 

of page 7, to turn in his $50,000 note, and receive in 
exchange therefor a new $45,000 note plus four shares 
of the common stock of D-Z? 

MR. WILD: My objection to that is not what 
his understanding was, at the tine, but what ultimately 
transpired. 

MR. WACHTELL: I an entitled to get the 
witness’ understanding at the tine, and I insist 

upon getting it. 

MR. WILD: I object to the form of the 
question. The witness may answer. 
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A Without using the wrong terminology, you are 
correct, that -- if we had that snail issue, whatever 
yo!* call it, under Georgia law, where we would issue 
these stock amlnov.es, then they would have the right'/"if 
we offered it to exchange it. 

Q Do you recall any discussions as to whether the 
private placement memorandum or the notes should recite 

■ t, 

' »• 

this right? 

HR. WILD: I beg your pardon. 

A I can only say this. As it relates to the entire 
offering, it was done under the gui'iance of counsel, 
with direct instructions what could and could not bo 
done, and to the best of my knowledge, everything that was 
transmitted from them to us was followed. 

Q You are not following my question. 

A That's the only answer I can give you. 

Q Was there any discussioi about there being 
any reason why this right that you lave described, to 
turn in one note to get something else, if another offer 
was made, was not to be includod in the memorandum. Exhibit 
5, or in the notes? 

A Not that 1 recall. 

Q You understand lay question. You do recall 
any discussion as to whether or not this right should be 
mentioned, is that correct? 
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A It is mentioned. 

Q Would you show me where :m the private 
placement memorandum you see any reference to a person 
who buys the initial $50,000 note having any such right? 

MR. WILD: Mr. Wachtell, the document will 
3peak for itself. 

MR. WACHTELL: Yes, it does, but I aa trying -• 
A. If it doesn’t say it in the do<:ur.ent, it wasn't 

put inthere for some purpose. 

Q That’s my question. Do you recallthere 
having been any discussion about any purpose for not 
putting it in? 

A No. 

Q Did you read the memorandum at the time? 

A Yes. 

(} Did D-Z, or yourself or 'fe*. Zimmerman, receive 

any instructions as to how it should comport itself or 
how you or Mr. Zimmerman should '.omport themselves in 
seeking to sell these $50,000 notes? 

A Yes. 

Q Were theso instructions oral or in writing? 

A Oral. 

Q And would you tell me to the best of your 
recollection, what those instructions were? 

A I don’t -- t paid very little attention. 
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The consents wore directed primarily at the meeting 

where th® instructions ^ere given, :lt was Saul Becker, 

Jerome Zimmerman and myself and I qu.tc frankly was 

cot too much concerned, because I had no intention of 

seeking people to buy the notes. Bu'i I know that Mr. 

Zimmerman, and Mr. Becker were very concerned that they 

followed the letter of the law, whatever that was. 

Q Did you observe either o:: them taking any 

notes ss to the instructions? 

A I don’t recall. 

Q One way or tho other? 

A I just don’t recall. Although Zimmerman might have 
written some memos, on a scrap of soap piece of paper. 
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0 Do you have any recollection of any of the 
instructions? 

A The only thing I can recall is that they wanted 
"• the lawyers wanted to Bake sure that when Zimmerman 
talked to the people, they displayed and reviewed with 
then in detail the private placement memorandum, went 
over the notes; they fully understood what was going 
on„ 

Q Was there a discussion in connection with 
letting the people who were going to invest fully under¬ 
stand and know what was going on, was there a discussion 
as to net telling them the name of the target company? 

A Yes. 

Q Tell me what was said? 

A We were advised at the time, baccuse ve ell had no 
experience in securities, at least I had none, that should 
ve let it out, what the name of it ij, some people may 
buy it, and if there is a future tender or what not. 
or people may think that they got profits that they 
weren't supposed to get, we would violate seme laws. 

So it was agreed that no name of a trust would be given 
until the 13(d) w^s filed and it was public knowledge. 

(Record read.) 

Q What was public knowledge? 
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A The name of the trust, 

Q That what? 

A That we had bought slock in. 

Q Was that 15(d) going to disclose how much 
more stock you were going to buy, was that discussed? 

A Ho. 

Q Was there any discussion ss to whether the 
13(d) would have to disclose whether* you were going to 
buy more stock? 

A No, there was no discussion. 

Q Was there any discussion _f how somebody 

could make an intelligent decision whether to invest 
money if you didn’t know what compary you were going 
for? 

A No, there was no discussion. 

Q Did the lawyers say that under the 

.Securities Laws you are obliged to furnish investors 
with this kind of information? 

A Quite the contrary. I think they put in here that 
we weren’t telling them the name. 

Q That is the lawyer’s idea? 

h Certainly. It was not ours. 

Q You didn’t suggest it? 

A No. 
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Q Mr. Zimmerman did not suggost it? 

A No. 

Q Mr, Becker didn’t suggest it? 

A That is correct. 

Q None, of you suggosted that you put it in, 
it would be oil over the world in a short time? 

A I could care from a practical point, I couldn't 

care Jess, but it was a legal standpoint that they were 
worried about. 

0 Did you suggest to the lawyers in words or 
substance, "Why can’t we tell the ptople who were in¬ 
vesting, and tell them not to tell anyone else'? 

A No. In this area, we let the lawyers call all 
the shots, 

Q Did you tell thea "Why can't we tall the 
people who were going to invest, and toll them they 
can't run into the market and buy NJB?" 

A As I scid, wc were following the instructions of 
the lawyers. 

Q Did D~Z, when it was foimcd, own anything 

and proceed to buy anything other than NJB? 

A When it was formod? 

Q Yes. 

A If it owned anything, it was cf minor nature. 
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I would say in aggregate, if it owned anything, maybe 
a couple of hundred dollars, $400, ma/be e thousand 
dollars. Certainly no more than tl at. 

Q Did it buy anything other than NJB stock? 

A Yes. 

Q When? 

A For a period beginning from e.bout March, I 

think. 

Q It was only formed on April 23, is that 
correct? 

A When I say that, it bought slock that I had 
bought„ 

Q It bought from you? 

A Yes. 

Q What did it buy? 

A A hundred shares of Fidelity Mortgage Investors. 

Q Total price? 

A $600. 

Q Anything else that it bought? 

A What period are you talking about? It is not 
major, I »- 

Q Let’s take the period the last two weeks 
of April, and the month of May. 

A I will tell you, other than HJB, they own a hundred 




r avz s 


t 

2 

3 

4 

5 

6 

7 

8 
9 I 

10 

11 

12 


13 


14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 >; 

j 

25 ! 


A S 1 Ti 

Excerpts from Deposition of Bruce R. 

Davis 174 

shares of Palctiar Mortgage investors. 

Q Tctal purchase price? 

A Throe hundred odd dollars. 

They own a hundred shares of Hawthorne Financial 
Savings; another $600, 

They own a hundred shares, I think: I am not 
sure now, Galbraith Mortgage, I am not sure about that- 
That is the only one 1 an not certain about. And they 
own a hundred shores of Prime Motor Inns r which I think 
they paid $300 for, 

0 Did D-Z buy Prime from you? 

A No. 

Q Bought it in the market? 

A They bought it from a nominee of mine. 

Q From a nominee of yours? 

A Yos, that is correct. 

Q So, it was your 3tock? 

A That is correct. 

Q When did D-Z buy it? 

v 

A April or May; I am not certain. 

Q What was the purpose of D-Z buying it? 

A Well, we agreed to take a position in NJB, and 

NJB was so heavily involved with Prime, I wanted to 
get the financial data from Prime, notices of meetings. 
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ct cetera. 

Q And Galbraith, when was that purchased? 

A If it was purchased. 

Q If. 

A About March or April. 

Q When was it purchased by D-Z from you? 

A If the stock was purchased by me, prior to the 
formation of D~Z, then just shortly after I)-Z was 
formed, it purchased it from them. 

Q Let me see if I understand. Is it fair to 
suiom&rize that other than approximately $2,000 worth 
of purchases of certain groups of a hundred shares worth 
of stock in certain entities from you, the sole invest** 
ment of D~Z has been NJB? 

A That is correct. 

MR. WILD: Him or his nominee. 

MR. WAGVTELL: Yes, him or his nominee. 

Q Now, in this discussion about an instruction 
about how to go about trying to sell the notes, was 
anything said about a limit on the number of persons 
who could be contracted? 

^ I think there was, but I don* : remember the 
number. I am certain it was more than the number of 
people you could sell, but I don’t remember the number 
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Q Did Mto Zimmerman say arything on that 
subject in order to cone up with 25 people whoa he 

anticipated he woulci have to talk tc ? 

A No. 

Q Did anybody elso 3ay anything on that sub¬ 
ject? 

A I thinkthe lawyer:, instructed him not to see or 
hear again, I don’t recall definitively, they instructed 
something along that line. 

Q You don’t recall the ntntber? 

A Ho, because I think under •- the only number I do 
recall is that you could sell we put 25, that we 
would sell but I think under the law, you could sell 
35. Now, how many people you are allowed, I don’t 
know. 

Q Who told you thet? 

A My best recollection is the attorneys. 

Q Did they say whet law? 

A Georgia law. 

Q Did they say anything about Federal law? 

A I think they said we were exempt from Federal. 

Q Did you recall any basis upon which they 


said you were oxempt from Federal law? 
A They quoted some sections. 
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Q If you don’t use the phone, and you don’t 
use the wails, you are exempt from Federal law? 

A No, I don’t recall that. 

Q Did they say if you hold all your meetings 
face to face, and give a memorandum, and go down 
it carefully, and use the mails, and then you are 
exempt from Federal law, does that ring a bell? 

A I don’t recall that. I Know they did say if you 
went out of the state to see somebody, it was okay. 

Q It was okay? 

A Yes, because we asked, we asked, somekedy wanted 
tc go outside of the state, they wanted, and they said 
okay. 

Q Did you have somebody particularly in mind? 

A It was Becker or Zimmerman, somebody asked. 

Q Did ho mention a name? 

A No. 

Q Do you have any recollection whatsoever as 
to the basis upon which anybody wa: saying that these sales 
would be exempt from Federal law? 

A As I say, the lawyers quoted some Georgia regula¬ 
tions and some Federal regulations. As a matter of fact, 

I think they er'body them in here, and that is based -- 

Q Would you show me what you are referring to, 
and see if that refreshes your recollection? 
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A Let’s see here. They talk about what we are 
going to issue later; under the Georgia securities •— 
pursuant to Section 5(d) of tho Georgia Securities Act 
for 1975 3 which is known as Small Issue Registration 
Q You are new referring tr that portion of 
Exhibit S for identification which refers to the content- 
pla od future issue of $45,000 notes plus four shares 
of stock units? 

A Right, 

Q I am asking you with respect to the initial 
offering of $50,000 notes, do you htve any recollection 
of anything said by the lawyers as to why it would be 
exempt from Federal law? 

A They said that those promissory notes were 

exempt, otherwise they would have gone through with 
this o 

Q You don’t recall anything that was said as 
to why they were exempt, is that correct? 

MR. WILD: He told you several things? 

A Yes, it says hero, promissory note is you 
could read it yourself. 

Q Could I see the language you are referring 

to? 

A In this paragraph. 
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Q You are now talking about Exhibit 2, which 
is form of promissory note to Exhibit 5 for identifica¬ 
tion? 

A Yes. 


Q "This promissory note is a security within 
the meaning of the Federal and Georgia securities laws. 

It has not been registered under the Federal Securities 
Act or the Securities Act of any state. This promissory 
note i3 being acquired by the holder for investment 
purposes only, and not for resale,” et cetera. 

Does that refresh youv recollection on any¬ 
thing that was said to you at that meeting as to why 
A Why did you stop the et cetera? Okay. Here is 
what he says. 

Q You tell me your recoli.ection of the 
conversation, what was said as to why tho sale of the 
notes would be exempt under Federal Law? 

A I think if you just read what it says, nothing 
could speak higher than that, my good friend. 

Q Ho, Mr. Davis, I would like to have your 
answer, of your recollection. 

A i am going to read, because that is my recollection, 
ttespec' to this promissory note is then in effect on 
exemption irom such registration requirements as then in 
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fact applicable to such promissory notes. 

Q The section you are reading, Mr. Davis, if 
you look at it, refers to a possible future resale 
of the promissory note. 

A No, it doesn*t. 

Q Well, read the language, I think you will 


see that it does, 

A They are only saying that if it is sold, it 
has to be resold -- 

Q If it is resold? 


A Yes. 


Q I am going back to the question of your original 
sale of these promissory *es to t/iese investors. 

Do you recall anything ever said as to why the trans¬ 
action was supposedly exempt from Federal law? 

A Without being argumentative, the opinion of our 
counsel was that they were not necessary to be registered; 
whatever section of the law he quoted, and I, as 
well as Zimmerman, followed his guidelines. 

Q Have you ever gotten a written opinion of 
counsel as to the legality of the offer? 

A They prepared it, as I say, that is pretty high -~ 

I would say that is good enough for us. 

Q Please, Mr. Davis, I would like an answer. 





A 852 

Excerpts from Deposition of Bruce R. Davis 

Davis 181 

A There is their written opinion. 

Q That is not a written opinion of counsel. 

Has there ever been a written opinion of any counsel as 
to the legality of that offer? 

MR. WILD: If he knows whet a written 
opinion of counsel is. 

A I don’t recall. 

•v 

MR. WACHTELL: I have a much*too-nig! 
opinion of Mr. Davis’ intelligence to which to dignify 
that comment by further comment. 

A We may have it. It could probably be gotten, 

I don’t know. 

HR. WACHTELL: Mr. Wild, do you know of any? 

I called for the production of $ny opinion of 
counsel on this previously. 

THE WITNESS: Then it wasn’t. 

MR. WILD: Mr. Sheinberg indicates that he is 
not aware of any. 

THE WITNESS: I guess we didn’t. 

MR. WACHTELL: I am going to reiterate my 
call fer the production of any opinion of counsel 
as tc the legality of this offering. 

Q Mr. Davis, do you know whether no-action letter 
was ever sought by D~Z or on its behalf from the Securities 
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Exchange Commission with respect to the legality of this 
offer? 

MR„ WILD: If he knows whet a no~action 

letter is, I will permit him to answer. 

A I don't think we ever sought any. 

Q Do you recall whether there was any discussion 

of the possibility of seeking a no-action letter from the 

Securities Q Exchange Commission? 

A There was no discussion, to my knowledge. 

* * * 

183 * * * 

Q Mr. Davis, has D-Z ot any representative of 
D"Z ever received any communication to your knowledge, 
or information from the Securities 8 Exchange Commission 
with respect to this offering of notes to investors 
or with respect to the accuracy of any figure by D-Z? 

A No. 

Q At this discursion at which instructions 
were being given as to how the noteholders should be 
approached, were any instructions given — 

MR. WILD: Prospective notoholders. 

MR. WACHTELL? I will accept that. 

I will reword it. 

At this meeting, at which instructions were 


Q 
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being given as to how D-Z should comport itself in 
seeking to obtain purchases for these $50,000 notes, 
was any instruction given as to the necessity or 
desirability of a record being maintained of all 
persons who were contacted as part of that effort to 
sell the notes? 

A Hot to my recollection, 

Q Do you have any knowledge or information 
as to whether any such record was in fact maintained? 

A I have no knowledge of it. 

Q Do you have any information? 

A No. 

0 One way or the other? 

A No. 

Q Was there any discussion st that meeting at 
which you say the lawyers mentioned seme number of 
persons, some ceiling number above which contacts should 
not be made, was there any discussion as to the desira¬ 
bility of a record being maintained of all persons who 
were contacted? 

MR. WILD: I object to the preamble, I will 

allow the witness to answeT the question. 

A Not that I remember. 

Q At the time that Exhibit 5 for identification 

/ 
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was being written, was it your understanding that the 
future offering of units, $45,000 notes, $5,000 stock would be 
a total offering of a trillion and a quarter? 

A I really don’t -- I have no recollection of -- I 
never thought about it, quite frankly. 

Q One way or the other? 

A One way or the other. 

Q Jt may have been more? 

A Oh, no, I know it wouldn’t be acre, 

Q That is my question. 

A It could have been less. 

Q You say notwithstanding ycur contemplation that the 

persons would hopefully purchase a »Billion and a quarter dollai*? 
worth o. .stock ./ho were going to purchase the original 
noi.es Luuld nave cut right to 'cum those in for the new 
units if you went ahead with the new offering, that 
you cor.vi; plated that the new offering might be for 
less than a million and a quarter? 

MR, WILD: I object to the question. 

A That wasn’t the question. You say what did 1 think. I 
didn't, really think. 

Q Did you have any contemplation of what the 
dollar amount, would be of the new proposed contemplation 


new off r? 
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A Yes, a Million and a quarter, lowever, I didn't 
give it any thought at the time. We resumed he would 
be successful, Mr. Zimmerman, in raising a million and 

a quarter. 

Q My question is, you didn't give any considera¬ 
tion to a larger offering of new units? 

A Nothing larger, that is for sure. 

Q The new units were designed to replace the 
original notes, is that correct? 

A They were intended to do that, yes. 

Q Now, at tnc time of the preparation of 
ErJiibit 5 for identification, did you give any considera¬ 
tion as to how D»Z would ultimately repay the $2 million 
plus that would be required to repay the twenty-five 
$45,000 notes? 

A Hew did you get up cc two million? 

Q Excuse me. XZ 5.3 late in the evening. I 
will try again. 

At the time t!.at Exhibit 5 for identification 
was being prepared, did you give any consideration 

as to how D-Z would ultimately repay the twenty-five, 

0 

$45,000 notes that it was contemplating to issue on the 
replacement units, if I may call them thet? 


A 


No 
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Q None whatsoever, is that correct? 

A That is correct, 

MR, WILD: You used "replacement units,” 
you are referring to the -« 

MR, WACHTELL: The issue referred beginning 
at the bottom of page 7 of Exhibit 5 for identifi¬ 
cation, 

Q Did you communicate with any person regarding 

that person*s willingness or possible willingness to 
purchase one of the $50 000 notes? 

A Yes, 

Q Would you tell me the name of every person 
with whom you thus communicated? 

A I communicated with -** actually, he communicated 
with me, Mr, Bernard Kroll, 

Q Anybody else? 

A Are you talking about anybody who purchased or 

anybody at all? 

Q Anybody at all; in the whoie world, with 
whom you had any conversation, formal, informal, 
fleeting, over drinks, any circumstances whatsoever, 
in which you mentioned to that person, that there was 
in existence the possibility cf investing in this 
enterprise, and purchasing notes in those words or in 
substance? 
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A I net Kith a fellow named Leonard Schindell. 

Q Anybody else? 

A No. No 9 L a as covered elsewheie -*• 

Q I aa not talking about anybody covered 

elsewhere. Anybody you talked to on the subject 9 whether 
anybody else talked to him or not. 

A I talked to him, I referred to him previously. 

Mr. Lou Spear, he wa3 one of the sources. That is 
immaterial. Go ahead. 

Q Is there anybody else other than Mr. Kroll, 

Mr. Schindell and Mr. Spear with whom you had conversation 
of any respect whatsoever about the possibility of theii 
investing in this enterprise? 

A Not to rv knowled; e -« wait a minute. You skipped 
now. You are racking up. Are you going from what 

date? 

Q From April 12 of 1974, did you eveT have any 
conversation with anybody prior to that date 3 about the 
possibility of their investing? 

A Yes, we went over that before. 

Q Other than you previously testified? 

A No. 

Q That is CNA, is that correct? 

A Right. 
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Q Anybody else? 

A Hot that I haven’t testified to. 

Q Did you mention tfe anybody in Atlanta that 
you and Zimmerman might have a good deal coming up? 

A No, that was Zimmerman's function, r«t mine, 

Q Did you mention to any of the people in 

14th Street Investment, any of the pecple who had 
previously invested in that, that you and Zimmerman had 
another good one coming down the pike, or words to that 
effect? 

A That Zimmerman's. 

Q Did Mr. Zimmerman do that, to your knowledge? 

A Yes, I would assume so, some of those same people 
invested in these notes. 

MR. WILD: d object to the characterization 
of what Mr. Zimmerman may have said outsido of 
the witness* presence. 

A I was not present at any of the presentations 
..hat Mr. Zimmerman made. 

Q Do you have any knowledge or information, 
and by that -- 

A Excuse me, I would like to make one more. Mr. 

Larry Taratto, who I spoke to with Mr. Zimmerman,, 

Q Do you have rny knowledge or information about 
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whether either of the Mr* Beckers comm'inicated with any 
person whatsoever about the possibility of their invest 
ing in D-Z? 

A Yes. 

Q Tell ne everything you know first as to 
anything that Mr, Saul Becker did on tiat score? 

A T don’t know anything that he di I. I thought 
you asked do I know who they conmunicated with. 

Q Yes. 

A Dr. Feinnan. 

Q Anybody else? 

A One other gentleaan, and I don't know his name. 

I believe he was *» I don't know, he w;is a friend of 
Dr. Feinnan's, I don't know. 

Q When you say they, is it y«mr understanding 
that Ralph and Saul Becker did this together or one 
or the other? 

A One or the other. I don't know. 

Q What is the basis of your understanding? 

A Their conversation with ne. 

Q And what did they say? 

A They said that they had spoken to these people. 

Q When? 

A In June, I think. They also talked to a fellow 
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named Roy Baker. 

Q Anybody else? 

A They were with me at the --at that Schiemlell 
meeting. 

Q Anybody else? 

A And they were with me with Lou Spear. 

Q Anybody else? 

A There was a fellow they mentioned from the 
Arundel Corporation, but I don’t know If they ever 
spoke to him. 

Q Did they say that they intended doing so? 

A Yes, he is a relative of theirs. 

Q You don’t recall his name? 

A No. 

Q Do you have any knowledge or information or 
understanding as to anybody else contacted by either 
Saul Becker or Ralph Becker informally or formally, 
indirectly or directly as to the potentiality of their 
investing in D-Z? 

A You might as well put a fellow named Buzz Winer, 
he is their next door neighbor. 

Q Did they indicate that they were intending 

to talk to? 

A I asked them to. 
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Q With respect to Mr. Zimmerran, would you 
tell ne the names of all persons that you have any 
knowledge or information, belief or understanding, 
that were contacted by Mr. Zimmerman directly or in¬ 
directly, with a view toward possibly investing in 
D-ZT 

A Well, other than those listed in the 13(d) — 

Q Which is everybody other than Feinman, 
is that correct? 

MR. WILD: Feinman is in the 13(d). 

MR. WACHTELL: He is in the third amendment. 

Q Is that everybody in the last amendment, 
in Amendment No. 3, to the 13(d), other than Security, 
other than Zimmerman himself, and other than Feinman? 

A Yes. Outside that, there was TaTatto, I told you 
about. 

Q Anybody else? 

A And according to your own action, Sanford Orkin, that 
I didn't know about -- 

Q Would you spell that, please? 

A 0-r-k-i-n. I saw you put that nice phrase in 
there. He is the pest control man. 

Q The fellow who smelled a rat. 


25 


A 


Other than that, I think that is it. We should all 
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smell rats like him. $65 million he said out. He sold 
out for $65 million, you should have rats like that, 

Q I think you are misinterprsting, Mr. Orkin 
had business accumen not to invest in your enterprise, 

Mr. Davis? 

MR. MILD: He only buys rats. 

Q Let's proceed. 

Do you have any knowledge or information 
of anybody else's having been contactei by Mr. Zimmerman? 
A No. 

Q Did anybody other than yourself, the two 

Beckers, and Zimmerman, to your knowledge or information 
communicate with any person, directly or indirectly, 
formally or informally, with respect to possible invest¬ 
ment in D-Z? 

A No. 

h * * 
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Q Do you have any knowledge of anybody else 
having communicated with anybody on this subject? 

A No, 

MR. WILD: The question was investing, 

Q In your conversation with Mr, Schiendel, 
let*s take Mr. Kroll first, you say Mr. Kroll called 
you? 

A Yes. 

Q And what did he say? 

A He is a very close friend of nine. He was 
contemplating investing, and what did I think. 

Q What did you tell him? 

A I said I think it is good. 

Q Did Mr. Kroll indicate how much he was con- 
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teaplating investing? 

A No. 

Q Mr. Kroll flatly invested a hundred 
thousand dollars, is that correct? 

A Yes. 

Q He originally invested $ SO,000, and then 
he invested a second $50,000, is that correct? 

A Yes. 

Q Do you recall the circuastances which led 
to two separate investments? 

A No. 

Q Do you recall whether he intended at the 
outset to invest a hundred thousand dollars? 

A No. 

Q Did you in your conversation with Mr. Kroll 
tell hia anything other than that it was a good deal or 
words to that effect? 

A I don't recall telling hia anything else. 

Q Did you tell him how he wo aid make a prof it? 
A I don't recall telling hia. 

Q Did you tell hia that -- did Mr. Kroll say 
to you in words or substance, what is such a good deal 
about lending $50,000 unsecured for si:c months, payable 
in March, with a call, without penaltyf 
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A No. 

Q Did you discuss with Mr. K::oll the fact that 
he would end up with equity in the company? 

A No. 

Q Did you tell him anything other than it is 
it good deal? 

A I don't think you understand. '.I answered it 

one way. My answer stays the same. You can ask me 
22 times. 

Q I didn't ask you for any particulars, and 
you didn't givo hiu any particulars, that is correct? 

A Mr. Wachtell, I will answer it, !! told you exactly 
what 1 told him. 

Q Did you tell him that it was contemplated 
that he would pay $1250 for each share of stock 
and you paid a hundred dollars for each share of yours? 

A Mr. Wechtell, 7 repeat, I told him nothing but it 
was a good deal, 

Q You didn't tell your good friend that he 

was going to end up paying 12-1/2 timer, for each share 

of stock that you paid, is that correct? 

A I would say I didn't tell him, but he thought 

probably I wasn't paying anything. 

MR. WILD: Objection. 

* 


* 


* 
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Q How, Mr„ Schiendel, who is he? 

A He is ss\ officer of a company celled Jewelcor, 
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Q Where does he live? 

A I don't know, 

Q What *v.ity? 

A I assume New York, maybe New Jersey. 

Q Whvn did you communicate l/ith him? 

A In June sometime. 

Q How? 

A Saul Becker arranged the appointment. 

Q Did you meet with Mr. Schf.ndell in 

person or -~ 

A In person.. 

Q Where? 

A At his office. 

£> 

Q Where7 

A In Manhattan, I don't know the address. 

a 

Q Can you fix the date? 

A In June sometime. After the meating, ut 

before July 1. 

MR. WILD: After what meeting, the Juijjf 13 
meeting? 

jq9 

THE WITNESS: The Juljy 13 meeting. 

Q Referring to the stockholders meeting of 

NJB? 

A Yes. 
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Q Who was present at the meeting7 
A Mr. Saul and Ralph Becker, m/self, and three 
gentlemen from Jewelcor whc I don't reaeaber their 
names. 

Q What was said? 

A Generally my concept of the trust. 

</ Anything els©? 

A Just what we were doing. 

Q Tell ne what you said? 

A W© were in the process of accunulating stock. 

Q Anything else? 

A Wo gave his a financial statement on NJB. 

Q Anything else? 

A I don't recall whether he was given any of tnis 
materialo I didn't give it to him at least. 

Q Referring to Exhibit S for identification? 

A Yes. 

Q What was said about the potentiality of 

Mr. Schiendell investing? 

A We outlined it, and he said he would think atout 
it, ho wanted to talk to Cantor, Fitzgerald. 

Q About whether he should inrest, is that 

correct? 

A No. stout the general situation, about who we were 


he doesn't know us. 
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Q Was there a discussion about what amcunt 
of money he night be prepared to inves:? 

A Upwardsof $4 00 p 000. 

Q And was that to be in the !;o» •- 

Was it being discussed tha. that would be in 
the font of these $50,000 promissory notes? 

A Originally, it was intended, but the outcoae was 

that it would not. 

Q When you originally contacted him, it was 

your intent if he was interested he would buy one or 

more of the promissory notes? 

A One is what 1 understand. 

Q One is what you understood when you communi¬ 
cated with him, is that correct? 

A Yes. 

O And when you sat down and. «ef with him at 

the offices of Jewelcor, what did you say? Did you 
say "I want you to buy" -- 

A I didn't say anything. They wanteo to know what 

we were doing, and I explained it, the concept. 

Q Did the other three people present ask any 
questions, those were with the Jewelcor Corporation? 

A Minor, if any. He is like -- his background was 
investments. And I think he handles that -- they are a 
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public-held company, and hr handle*, I guess, whatever 
dealings they have on the Stock Exchange. 

Q Did you understand tha” cbis was to be 
an investment by Jewelcor or by Mi. chiendell? 

A By the individuals. Not by Schiendell at all. 

By, I was under the impression Schiendell and the other 
some executives of the company, I don’t recall. 

Q The three people who wove present? 

A It might have been, 1 don't know. 

Q When you and Mr. Becker or either of tk? 
Beckers were arranging this appointment, did you have 
any discussion among yourselves as to how many of the 
$Sf,000 notes you might hope to sell in this 
manner? 

A No. 

Q But you understood it might have been Mr. 
Schiendell and a group of the executives at Jewelcor, 
is that correct? 

A That is the way 1 understood it. 

Q Did you come to New York especially for the 
meeting? 

A No. 

Q Do you have the names of the three other 


persons who were present? 
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MR,, WILD: This witness just testified that 
he didn't know the names of the persons. 

Q Do you have eny notes, or do you know whether 
Mr. Becker or Mr. Ralph or Saul Beckex has any note or 
menorandum which identifies the persons present? 

A No, but I an sure they -- I think Saul knows at 
least one of then by nane. 

Q Did you discuss with these people how they 
would nake a profit on the deal? 

A Which peoplo? 

Q Mr. Schiendell, and the thre* other people 
fro* Jewelcor? 

A I don't recall. 

Q Did they ask how they were going to nake a 
profit on a six percent promissory note payable in 
March of 1975, and callable prior thereto without preniun? 
A The fact that they could exchange it for the other 
securities, that would bo conveniently issued. 

Q That was discussed? 

K I an pretty sure it was. 

Q Did they ask any question as to how Much other 
people had paid for the coanon stock? 

MR. WILD: I beg your pardon. 

Q Did they ask any question as to how much 
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other people had paid for the common stock? 

A Meaning Zimmerman and myself, 

Q You were the only people who owned some original 

stock? 

A I thought common stock of 3ome -- 

Q I wasn't talking about U. S„ Steel „ Mr, 

Da’ r is, 

A I think we outlined what we paid. 

Q You did? 

A Yes, 

0 You said that you paid a hundred dollars 
each., is that correct? 

A I believe we told him also that we bought ~- 
MRo WILP: A hundred dollars a share. 

A We paid $10,000 in cash, and I tu.nk we also indi 

cated that we subscribed to notes. 

O 

MR. WILD: Let the record be clear on the 
point. Mr. Wachtell said a hundred dollars each. 

MR. WACHTELL: A hundred dollars a share. 

MR. WILD: Okay. I am satisfied with the 
record at this point. 

Q Do you recall anything else that was discussed 
with Mr. Schiendell and the three other people? 

A No. 
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Q Did you discuss with then how, if they exchanged 
for the new units, how D-Z ultimately intended to repay 
the money? 

A No. 

0 Did they ask? 

A I don’t recall. 

Q What was the outcone of the discussion? 

A They would think it over. 

Q Has there been any further communication? 

A Yes, we were unable to get together. 

Q Mr. Spear, you have referred to, who is he? 

A A lawyer from Chicago. 

Q And when did you communicate with him about 
the potentiality of his buying k. $50,000 note? 

A June -«* 1 didn't really communicate with him buying 

it, 1 asked him if he knew who might be interested in 

buying it, including himself, of course. 

Q You are referring to his clients? 

A He is not practicing any more. He is retired. 

Q And what did he say? 

A He said he would take it under advisement. 

Q Did you indicate to him hew many of them 


you had for sale? 
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Q Was there a reason why in June you were 
coianunieating with Mr. Schiendell and Mr, Spear in an 
area which you had previously indicated had been dele¬ 
gated to Wt. Zimmerman? 

A Because Mr. Zimmerman was fading. 

Q Tell n.e what happened? 

A Just that. 

Q What did he report to you'.’ 

A He vra3 not having too much success on his end 
of it. 

Q Well, Mr. Zimmerman sold, according to 
/\aend;aenf Ho. 3, $400,000 or $350,000 worth of these 
notes, is that correct? 

A Whatever it was. 

Q And I think you previously indicated to ae 
that the only people you were aware o i: 9 that Mr. 
Zimmerman spoke with, other than actual purchases with 
Mr. Tarutto, and Mr. Orkin? 

A That is right. 

' Q Now, what was that, what was there that Mr. 
Ziramennan said to you, that gave rise to this feeling 
on your part, in or about June that ht was fading? 

A He said he was fading. 

Q Tell me what he said. 
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A I called bln on one of ay occasions, and I said, 
the noney is not coming in as I hoped. He said he is 
running into some difficulty selling the notes, and he 
like it cooled a little, and I said okay. 

Q Did he say people don't wmt to buy them? 

A No. He never said anything. 

Q Did he say 1 have run out of people to call? 
A No. 

Q Did he say it is a tight sonsy market, and 
people aren't investing in this kind cf thing at that 
time? 

A No. 

Q He just said he is having difficulty selling 
them, is that correct? 

A Yes. 

Q Did you ask? 

A no. 

Q Did you say to him, look, you are part of 
the deal for which you got fifty percent of the equity 
was to come up with a million and a quarter, you have 
only come up with 1350,000? 

A Yes. 

Q Did you say to him what about all these 
hundreds, every contract you have who you told me you 
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would be able to reach? 

A Mr, Wachtell, come on, will you please? 

MR. WILD: 1 object to the fora of the 
question. 

A You got to be bad. 

Q Mr. Davis, when you were originally having 
your discussions on the subject with kr. Ziaaeraan in 
April, or prior thereto, did Mr. Ziaaeraan indicate to 
you how he was going to go about getting $50,000 each 
froa approximately 25 persons? 

A Just calling upon some of. his friends. A hundred 
and fifty one and the nuaber. 

Q Did he say to you he had that many friendsT 
A Gee whiz. 

Q What did he say? 

A He has demonstrated in the past. 

Q How? 

A The ability to raise money. 

Q When did he demonstrate this to you or that 

you had knowledge of? 

A Well, about two days on the 14th StTeet, which I 
know he testified previously to you, and you are aware 
of, he raised $450,000, before I could walk out the 
door. 

Q From how many people? 


& 
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A Ten people, I think, or 12; I doVt really know„ 

It was none of ay concern, and another experience, where 
he didn't raise it, but it was in a position to cone 
up with a million dollars, front ten pesple, on a 
real estate venture, so he had the capacity. He is 
we11-regarded in the community. 

Q How ~ 

A Plus he could write his own cheo<, you know. 

Q Was it ever discussed with hia that he would 
write his own checkT 
A I never approached it to hin. 

Q Had that ever been discussed in the beginning 
thet he would write his own checkT 
A No. 

Q Did he offer to write his own check for six 
percent promissory notes, securities unsecured and 
callable in March of 1975, without penalty and subject 
to an exchange rate, nowhere appearing in the document, 
the --to translate it for four shares of equity of 
1250 shares, plus a new $45 promissory note*.? 

A Yes. 

Q He did express hia own willingness* 

A Yes. 

Q On other than $50,000? 

A He expressed it time and time again. 
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Q He said I wanted to buy as many of these 
as I cart get? 

A No, because I wouldn't sell hia as aany as I 

v. 

could get. 

Q Wien you were going around to Chicago and 

«« 

New York in June, did Mr, Zlaaeraan sey , "Bruce, dops 
he cell you" Bruce?” 

A He calls ae Mr. Davis. 

Q Did he say, "Mr. Davis, don't bother, I would 
be delighted to buy all these proaisscry notes ayself?” 

MR. WILD: Let it reflect when he called hia 
Mr. Bruce, Mr. Davis, he was sailing. 

MR. WACHTELL: I don't know whether he was 
facetious or not. 

A What w rz the question? 

Q I don't know how foraal they get in Atlanta. 
Did he say to you in words or substance, "Why 
are you bothering running all over the place, I will be 
very happy to buy then all ayself?” 

A No. 

Q He just said I can't get people to buy thea 
or words to that effect? 

MR. WILD: I object to the fora of the ques¬ 


tion 
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And on the previous one, which the witness 
answered before I could object. 

Q Let’s get back to your conversation with 
Mr. Spear. The lawyer from Chicago, who you asked 
whether Is knew of anybody who might bj interested? 

A No, I presented it to him, because he said he ha* 
people who might be interested. 

Q When did he say that? 

A At the meeting he had with, a sociable meeting he 
had with Ralph Becker. 

Q Mr. Spear had a sociable meeting with Ralph 
Becker in Florida? 

A Yes. 

Q And Mr. Becker indicated to Hr. Spear that 
you had these notes for sale? 

A No, he told him basically what wo were doing. 

And Mr. Ralph Becker does not get into this, so he set 
up an appointment with Mr. Spear in Ch icago. 

Q Do you know where in Florida this was? 

A Miami Beach. 

Q At the hotel? 

A No, they both have houses there -- no, he bns 
an apartment, and Ralph has a house. 

Q Does Ralph Becker know other people in 
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Florida? 

A Yes. 

Q How long did he spend in Florida? 

A He goes down on the weekends, he has a house 
thure. 

Q Do you have any knowledge or information 
whether he had conversations with any of these other 
people in Plorida, similar to the conversation that he 
had with Kr„ Spear? 

A No. 

MR. WILD: If he knows what the conversation 
with Nr. Spear was. 

Q Did you instruct hin not to? 

A I didn't instruct him not to have them or not 
to have him. 

Q Did you hear anybody else instruct him not 
to have instructions of this nature? 

A No. 

Q Did he ever report to you that he indeed 
had any such conversations with any person in Florida 
other than Mr. Spear? 

A No. Just the fact that he had talked to Mr. 

Spear. 


Q 


And Mr. Spear indicated that he knew or might 
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know sonebody or people who sight be interested, is 
that correct? 

A To help us out, yes. 

Q What happened next with respect to Mr. 

Spear? 

A After the Chicago seating? 

(continued on next page.) 
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Q No, after the Florida, did you go to 
ChicagoT 
A Yes. 

Q You -- 

A I just told you, I met hiw in Chicago. 

Q Did you go there for the purpose of meeting 

him? 

A Yes. 

Q What did -- 

A Two purposes, not just that. I vent there for 
financing of some real estate^ besides. 

Q Now, what did you know about what Mr. 

Spear Bight or night be able to accoap .ish before you 
went to Chicago? 

A Nothing. 

Q You net with the nan? 

A Yes. 

Q Who else was present? 

A Saul Becker and Mel Unteraan. 

Q Who is he? 

A An individual in Chicago. 

Q Did you know him previously? 

A No. 

Q Had Mr. Spear brought hia to the neeting? 
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A Y«s. 

Q What vas said? 

A I just outlined my concept again. 

Q Was there a discussion about the $50,000 
promissory notes? 

A No. 

Q Was there a discussion about anybody :»ho 
was interested in buying any -- 

A I revealed to them the plan -- I am not sure, we 
even left a memorandum, I am not sure. 

Q Do you have one there? 

A I don’t carry them around. 

/ 

Q Had Mr. Spear been furnished with one pre¬ 
vious ly? 

A I don’t remember. 

Q Was there one in evidence? 

A What? 

Q Was there one on the table or being referred 
to or in front of any of the participants at the meeting? 
A I don't recall. 

Q Did Mr. Unterman discuss whether he wtis 
prepared to buy any of the $50,000 promisory notes? 

A He made no overture, either way. Just listened. 

Q Did he say anything? 
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A He Ihought it was an interesting concept. 

Q What did Mr. Spear say? 

A Not very much. The primary thing that we 
accomplished with Mr. Spear, he introduced us to a savings 

and loan, who is now negotiating to provide us with end 

* 

loans for condominiums. 

Q Did Mr. Spear during the course of the 
meeting or at the end thereof indicate what figure he 
would do to ascertain whether any otaer persons might 
be interested? 

A No, he just said he would be back in touch with 
us. 

Q Did he say whether he was interested in 
purchasing any of the $50,000 promissory notes? 

A He was not interested. 

Q He said he was not, is that correct? 

A Hewas not or wasn't prepared, he was not going 
to invest 

Q Hut he said he would see if there was some 
other people he knew who might be? 

A He indicated he might. 

Q And how about Mr. Untermai , did he indicate 
whether he was prepared to invest? 

A He did not indicate. 
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Q One way or the other? 

A That’s correct. 

Q Did he say he would think asout it? 

A Yes. 

Q Did he indicate whether he had had other 
people he would talk to? 

A No, he wouldn't talk to anybody else. He was 
by hinself, he wasn't speaking to bring in other people. 
Q What was Mr. Unteraan's business, do you 

know? 

A He is a retired banker, as I understand it. 

I don't know, that's hearsay. 

Q Did you ahave any discussion with Mr. 

Spear as to whether he would receive any condensation 
or recognition or anything if he brought in other 
people to buy the notes? 

A He said he would not. 

Q He said he would not? 

A Yes. 

Q Did he indicate why he would be doing this? 
A Yes, as a personal favor to Ralph Becker. 

Q Now, did anything cone of any of those 
overtures? 


A 


Nothing. 







A 887 

Excerpts from Deposition of Bruce R. Davis 

Davis 217 

Q And we have Mr. Torrato, did you communicate 
with him? 

A No -- well, I had lunch with him at the request 
of Jerome Zimmerman. 

Q Where? 

A Coach Q 6 Restaurant. 

Q Atlanta? 

A Yes. 

Q When? 

A In May, to the best of my recollection. 

Q What was decided? 

A General outline, again, concept. 

Q Whether he was interested i 1 buying any 
of the notes? 

A Yes. He wanted -- the way I remembered it, and 
he wanted more than what we were offering. In other 
words, he wanted a different deal than the $50,000 
notes. 

Q He didn't like 6 percent unsecured? 

A He liked it. He just wanted more. 

Q More notes or better terms? 

A More on the conversion. 

Q More on the conversion? 


A 


Yes* 
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Q He didn't want to pay 12S0 for what you 
were buying at $100, is that correctT 
A That is not correct. 

Q He wanted Bore shares. Tell me what he 
wanted? 

A He did not say exactly what he wanted, but to 
quote hia, rewards for risk. And I don't know what it 
neant, because he never defined it. 

Q At the tine -- but he didn't invest7 
A He did not. 

Q At the time you met with Mi. farottot,did 
you identify for him the target company? 

A Yes. 

Q Did you give hia any financial information 
with respect to NJB? 

A I only aet him at the luncheon, so I gave 
nothing at the luncheon. 

Q Do you have any knowledge or information 
that anybody else on behalf of D-Z gave him any financial 
information with respect to NJBT 
A I have no knowledge. 

Q When you aet Mr. Spear and Ar. Unteraan, 
did you give thea any information with respect to 
NJB? 

A I think I gave hia the latest quarterly report. 
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Q Anything else? 

A NOt that I recall. 

Q .When you aet wit * J Mr. Schieidell, and the 
thro© other gentlemen from Jewelcor, did you give 
them any financial information with respect to NJ1? 

A I think the annual report and the quarterly. 

Q Anything else? 

A No. 

MR. WACHTBLL: Can we break (t this point? 
(Whereupon, the deposition va$ adjourned 
at 8:00 P.M.) 

Subscribed and sworn to before 


15 


me this 


day of July, 1974 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 



U-Z INVESTMENT COMPANY, 


Plain I' iff. 


vs . 

ROBERT Er HOLLOWAY, MELVIN S, TAUB , MAURICE 
J. BRICK, PETER E, SIMON. NORMAN BRASHER, 
CHARLES GXLLER, HERBERT E r HARPER, DR. 

Gordon mckinley, James r. moseley, id, 

JACK G, TAYLOR, DALLAS S TOWNSEND, JK p 
and, NJB PRIME INVESTORS. 


Defer dan is, 

74 Civ. 2379 

and (I„B,W.) 

SECURITY MANAGEMENT CO., INC., CANTOR c 
FITZGERALD $ CO., INC., BRUCE R, DAVIS, 

JEROME ZIMMERMAN, RALPH M. BECKER, SAUL 
BECKER, BERNARD KROLL, MAX SOPHIER, HAROLD 
LEVOW, HAROLD B„ LEVIN, HARVEY JACOBS!N, 
and SEYMOUR WEINBERG, 


Additional Defendants 
to Counterclaims 


ci «j <> r~ 


X 


CONTINUED DEPOSITION of BRUCE R. DAVIS, 
taken pursuant to Notice and Adjournment, held 
at the offices of Wachtell, Lipton, Rosen $ 

Katr, Esqs., 299 Park Avenue, New York, New York 

BENJAMIN FEPORTING SERVICE 
5 Beelman Street 
New York, New York 10038 
374 1138 
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BRUCE DAVIS, having been first duly sworn, 

was examined and testified further as follows: 

CONTINUED EXAMINATION 
BY MRo SCHWARTZ: 

Q Are you aware that you are still under 

oath? 

A Yes. 

Q You are aware then, that you are still under 

oath? 

A Yes. 

Q Yesterday, you testified that when the deal 
with CNA broke down sometime in the tiiddle of April, 
there was a meeting in Atlanta among yourself, Mr. 
Zimmerman, »ir. Becker. I wonder if you could describe 
for us what occurred at that meeting. 

A I think I reviewed with Mr, Z is merman the type of 
accumulation program I had in mind, the dollars it 
would take, et cetera, as related to dollars, and I 
think -- in general the formation of D-Z as he related 
to “ • 

MR. WILD: I would like the record to be 
clear when you are talking about the CNA matter, 
you are talking about the letter of intent that 
was entered into with Mr. Silverstein. 
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MR. SCHWARTZ: Right. 

MR. WILD: There was no direct agreement cf 
any sort or nature to which there has been any 
testimony between Mr, Davis and CNA. 

Q You discussed 

MR„ WILD: That is the context in which you 
asked the question, I assume, is that right? 

MR. SCHWARTZ: Yes, 

Q You discussed the formation of D~Z r wnat 

about the activities of D Zwher- it was formed? 

A The activities were the basis of my determination 
of how many dollars it would take to buy stock or 
controlling stock of NJB t 

Q And how were the dollars in question to be 
raised? 

A Mr. Zimmerman's function was in the transaction 
to raise the dollars e 

Q And how was Mr. Zimmerman to raise the 
dollars? 

A It was not discussed at that meeting,, 

Q There was no discussion relating to, for 
example, the issuance of the notes which fere ultimately 
issued? 

No. 


A 
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Q Was there a discussion of individuals or 
finis fro* who* funds wight be raised? 

A No. 

Q Were there any discussions of prior dealings 
between yourself and Mr. 7iranennan in which Mr. Zimmer- 
man had raised funds for any business purpose? 

A No. 

Q Was there a subsequent meeting with Mr. 
Zimmerman with respect to the activities of D~Z? 

A Yes. 

Q When was that? 

A Either the latter part of the same week or shortly 
thereafter. 

Q And what did you say was discussed at that 
meeting? 

A How the funds would be raised. 

Q And what was the substance of that discussion? 
A It was directed by our attorney Jarvin Levison 

who set forth the method by which the money could be 
raised. 

Q What did Mr. Levison say? 

A It was hi*-idea, and formulation of these notes. 

Q Of these notes? 


A 


The promissory notes. 
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Q Specifically to the best of your recollection, 

what did he say? 

A That is exactly what he said. 

Q You should have these notes, these vrere his 

words? 

A It was his words that the fund raising could be 
done through promissory notes. 

Q Through the issuance of promissory notes by 

D- Z? 

A That is right. 

Q Mr. Levison, did he suggest terms that might 
be contained in those notes? 

A 1 don’t recall. 

Q Did anybody else suggest :erms that night 
be contained in these notes? 

A I wight have, I don’t recall# 

Q More specifically, did Mr.> Zimmerman make 
any stater,lent, with respect to what he thought might be 
marketable? 

A I don’t recall. 

Q Was there any discussion if the previiling 
rate of interest at that time? 

A No. 

Q Did Mr. Levison make any comment as to how 
any notes that might be issued would Ic repaid? 


i 
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A No. 

Q Did anybody else in attendance in the meeting 
make any such suggestion? 

A Not that I remember,, 

Q Was there any discussion had of the fact 
that notes by their nature had to be -repaid? 

A No. 

Q No, there was no such discussion? 

A No, there was no such discussion. 

Q Were there any subsequent meetings held at 
which the subject of these notes were discussed? 

A As they relate directly to the rotes? Or just 
general conversation? 

Q The question is pretty *r. Was there any 
subsequent meeting held at which the subject of these 
notes were discussed? 

A There were many meetings 

Q What was the one after the one you just 
described at the office of counsel? 

MR. WILD: Of course, if he is able to 
recall. 

A I think it was related to when they prepared the 

actual note. 

Q By the actual note, you mean the form of 
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note that is annexed to Defendant's Exhibit b for 
identification? 

A Yes o 

Q When was that meeting heli? 

A I think the subsequent week, 

0 I just wanted to get my time frame straight„ 
The initial meeting, this would put us in the week of 
the 19th or somewhere in there? 

A Oomewhere in there, right, 

Q And what occurred at that meeting? 

A We reviewed the note and the private placement 
mesacranduiBo X think that is what it vas called. 

0 There was then a draft of both before you 
at that meeting? 

A I believe that is correct, 

0 Who had prepared that draft? 

A Jervin bevison. 

Q Was the draft completed in respect to terms 
or was it ioct 

A I believe it was complete, but hs had to make 
various changes, 

Q Will you tell me the discussion that preceded 
the making of any changes that were* made? 

A None other that I believe he had sane incorrect 
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figures, and some other typographical errors. 

Q I want to understand very specifically here. 
Was the draft that Mr. Levison put before the meeting 
complete when it was presented by him as to terms? 

A No. 

Q It was not? 

A No. 

Q What discussion was then had in respect of 
such terms? 

A The dollar amount was the only term that was 

incomplete. 


Q By dollar amount, you are referring to what? 

A A million fifty, and how many units. 

Q Does that appear in the note? 

A It appears in the placement memorandum. 

Q I was asking with reference to the note. 

A I would have to see a copy of the note. 

Q The interest rate had then been filled in? 

A I would like to see the note. I don't recall 

exactly, so if you let me see the note, I might recall. 

# * * 


231 * * * 

MR. SCHWARTZ: Let the record show that I am 
showing the witness Defendant Trustee's Exhibit 5 


1 


232 


2 

3 

4 


5 

6 

7 

8 
9 

10 
11 

12 

13 

1 4 {I 

l! 

15 

16 

17 

18 
19 


i 


20 

21 

22 

23 

24 


25 


A 8119 

Excerpts from Deposition of Bruce R. Davis 

Davis 

for identification, at his request,, 

THE WITNESS: I would thin.c I would 
liko to see the draft, I think that is the 
best of every-hing that would recall my 
memory even more* 

Q Have you had the assistance of counsel in the 
arrangement of other financial transactions than this 
one? 

A Yes „ 

Q Is it the ordinary practice that its counsel 
who determines the terms of the transaction, such as 
yield, maturity, price, and so on? 

MR„ WILD: Are you relating; that to this 
transaction or to any other transaction? 

MR„ SCHWARTZ: I am relating it to.this 
transaction,, But the question refers to other 
transactions * 

MR 0 WILD: Then I am objecting to the form 
of the question as it goes far beyond the scope 
of any area as to which discover> could 
possibly be proper in the answer. I 

would let the witness answer, nonetheless, 

A I don't think lawyers usually set terms. 

Q Who does usually set terms? 

A Principals, 
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Q Who were the principals in the matter of the 
issuance of the notes by D-Z? 

A Zimmerman and myself. 

Q Did you and Mr. Zimmerman set the terms of 
this offering? 

A As it relates to what? 

MP. WILD: I object to the form of the 
question, insofar as it uses the word offer. 

MR. SCHWARTZ: Your objectior is noted. 

A Are you talking about the six percent figure? 

Q Well, I am talking about the terms of the 
offering. Arc you saying, if you are suggesting by your 
answer that some of the terms was set by you, and some 
of them were not, I am asking you specifically: Was 
t^e interest rate determined by you principals to 
this transaction? 

MR. WILD: Just a minute. I am not going to 
permit you to use the word "offering," and have 
him respond . I am going to object. 

MR. SCHWARTZ: Would you suggest a word, Mr. 

Wild? 

MR. WILD: Notes. 

Q Notes. Mr. Witness? 

A I think we were instrumental in the interest rate 

COPY AVAILABLE 
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and maturity rate, 

Q Instrumental? 

A Yes, instrumental. 

Q Well, does that suggest that others than 
you were involved in making that decision? 

A No — 

MR, WILD: Objection to the f otir of the 
question, I think it speaks for itself. 

Q You were instrumental, to use your word, 
with resy>ect to the interest rate, aid the maturity 
date of the transaction? 

A And the amount. 

Q What discussion was had between you and Mr. 

Zimmerman at any time concerning the interest rate? 

A Brief conversation at the time, 

Q Brief conversation I didn't hear the 

end? 

A At the time we had the note presented. 

Q Ac the meeting you testified to in which 
the attorney presented a draft? 

A Yes. 

Q And whet was said by you at that meeting 
with respect to the interest rate? 

A I don't recall. 

ONLY COPY AVAILABLE 
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Q Vfhat was said by Mr. Zimmerman? 

A I don’t recall. 

Q With respect to the maturity date, what was 
said by you at that meeting? 

A It was an arbitrary date fixed. 

Q What was said by Mr. Zimmerman? 

A Nothing that I can remember. 

Q Was there any discussion had between you 
at that meeting with respect to the manner in which 
the notes would be repaid? 

A No. 

Q Did anyone raise the question at that meeting 
as to how the notes would be repaid? 

A No. 


* * 


* 
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Let's mark the draft of 
Defendant Trustee's Exhibit 5. This is a 
draft dated in pen April 24, 1974, with the words 
"Second. Draft" on top: it is not paginated, 

THE WITNESS: That is not the draft then. 
There was a first draft. Maybe you don’t have it, 
MR, SCHWARTZ: Let mo have it markec. And 
headed "D Z Investment Company, Private Placement 
Memorandum, for issuance of up ts one million 
five hundred thousand dollars of six 
percent promissory notes due March 31, 197 S, 

(Document referred to was marked Defendant 
Trustee's Exhibit 16 for identification,) 

Q I show you now, Defendant Trustee's Exhibit 
16 for identification, then Defendant Trustee's Exhibit 
5 for identification, 

A All right. This is the one I ma ked up, 

Q The question we had raised which led you 
to request the inspection of that document was whether 
or not when Mr, Levison presented the draft at the 
meeting which you previously testified to, it was 
complete as to the terms therein, 

A The original meeting which you den't have that 
draft for some 1 'eason, is where the interest rate was 
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determined. And then I changed the dollar amount which 
is in ny handwriting from $1,500,000 to $1,250,000. 

And I think the other changes are basically typos. 

* * * 

238 * * * 

Q It is now your testimony that this is the 
draft that Mr. Levison presented at the aeeting7 
A Of the note. 

Q Of the note? 

A Yes. 

Q Is it also the draft that was presented of 
the private placement aenorandun? 

A The second draft. 


★ ★ 


* 
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A I said, the second draft, now, if there is a first 
draft, I don't have it. 

Q Okay, Is it your testimony then, so we 
can moire on, that you have no recollection of the subject 
of the interest rate which would be charged for these 
notes being discussed other than geieral recollection 
that it wa3 discussed, no specific recollection as to 
what was said on that subject? 

A In the first meeting. 

Q In the meeting we are iow examining about, 
namely the mooting that was held in Mr, Levison's office? 

A That was the second meeting, because this was 
already prepared when we came to tha second meeting, and 
also it already calls for six percent promissory note. 

Q I knew that. 

A Obviously, we discussed it prior to this. 

Q I see. I am trying to ask you about a meeing, 
not about a piece of paper, do you understand? I want to 
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know when the r*ing was first presented, do you have 
any recollection of the discussion of the interest 
rate? 

A I say, I vaguely recollect the six percent. 

Q Was there any discussion had as to the pre¬ 
vailing rate of interest at that nesting? 

A No. 

* * * 

241 * * * 

Q I will repeat the question. 

Did there cone a tine when there was discussion 
between you and Mr. Zimmerman as to what means other than 
the sale of the notes might be use! to raise the funds 
necessary to accomplish your program? 

A Yes. 

Q And when was that time? 

A Sometime in the latter part of June, I believe. 

Q And what did Mr. Zimmerman say in that 
conversation? 

A Nothing. 

Q What did you say? 

A I said since he seemed to be having some difficulty, 

I would have to seek raising the money possibly on my 
own, possibly through borrowings, rather than the notes. 
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Q Did Mr,, Zimmerman make any suggestion as to 
where you might go to find other sources of financing? 

A I believe he did mention he know somebody, a 
foreign gentleman in New York, but 1 don’t recall the 
name, 

Q A foreign gentleman in New York? 

A Yes o 

Q I don’t understand, 

A Somebody represented some fore gn interests, 

Q And what foreign interest was he referring 

to? 

A We never got into it, 

Q Did you ever pursue that suggestion of his? 
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Q Did you talk to Mr. Zimmerman at the meeting 
which you are now testifying about the other sources which 
you night look, given the fact that he told you that 
the Atlanta note market was drying up? 

A Other than what I previously testified to? 

Q No, I am asking you to testify to a conver¬ 
sation whic'i you have not previously testified to. 

A Yes. 

Q And what did you tell him -« what sources 
did you tell him you would be looking to? 

A I think I informed him of several sources that I 
was looking to. 

Q And what were those sources? 

A Those are the two of them are the sources which 
are in the air right now, which you are going down to 
the judge to get a ruling on. 

Q What are the others? 

A Those were the only -- 

Q You said two of them, implying, I think that 
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there were others? 

A I don’t believe there were others. If I did, 

I led you astray. The two that I was working with. 

Q Did you and he have any conversation then 
as to the chances of your being successful in obtaining 
additional financing? 

A I think I made a positive statement that somehow 
I would work it out. 

Q Did Mr. Zimmerman respond? 

A Ho. Just wished me a lot of :.uck, 

Q Did you and he then have any conversations 
as to how D-Z would pay off the notes which had previously 
been sold by Mr. Zimmerman? 

A No. 

Q Did Mr. Zimmerman express any concern about 
the possibility that they would not be repaid? 

A No. 

Q At the time at which Mr. Zimmerman indicated 
to you that the note route seemed tc bo blocked »- 
MR. WILD: Blocked being your word. 

Q — how much cash did D-Z have at this point? 

A I don’t really know. 

Q Is there a financial statement of D-Z in 


existence? 
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A There is an early one, at the beginning of May. 

That is about it. 

Q Is there one that would arovide an answer 
to the question I just raised? 

A No. 

Q How many shares of NJB stock did D-Z have 
at that point in tine? 

A I don't know. 

Q Well, can you fix the date on which you had 
the conversation with Mr. Zimmerman in which he indicated 
the probability more exactly? Just for clarification 
purposes, the 13(d) indicates dates of purchases. 

A It was a Saturday at my hone, and I would guess 
it was the end of June, exactly the weekend, I don't 
know. It was between the meeting date of NJB, and the 
end of June. 

Q Did there come a time when D-Z did not have 
sufficient cash to make the purchases which you believe 
it ought to make? 

MR 0 WILD: I object to the form of the ques~ 
tion. The witness may answer. 

A I don't think so. 

Q Did there come a time when the proceeds of the 
notes no longer left enough cash available to D-Z for 
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the puzposo of making the stock purchases for NJB? 

A Yes. 

Q When was that point reached? 

A July. 

Q July what? 

A I believe it was the week of July 8, 7, something 

like that. 

MR. SCHWARTZ: Mark this as Defendant 
Trustoe's Exhibit 17 for identification. 

I am presenting it for identification, and 
it is r letter dated July 18, on the letterhead 
of Rubin, Wachtel enclosing a document identified 
MR. WILD: 1974. 

MR. SCHWARTZ: Yes. Covering a document 
identified on its face as Amendment No. 4 to 
Schedule 13(d), which amendment has a cover page, 
and two pages of text. 

(Document referred to was marked Defendant 
Trustee’s Exhibit 17 for identification.) 

Q Now, I show you the just marked Defendant 
Trustee’s Exhibit 17 for identification and page 1 
thereof, showing certain purchases of NJB stock by D»Z, 
after July 7 or 6. Specifically, purchases on July 12, 
of 1100 shares, and July 15 of 400 snares. And I ask 
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you, please, to tell me how those purchases were paid 
for? 

MR. WILD: Let the witness examine the 
document, first. 

A How they were paid for? 

Q Yes. 

A I am not sure they were paid :for yet. 

Q You are not sure they wore paid for? 

A As of yet, no. 

Q V .o purchased them? In fact, I don’t 

mean in legal interest. 

A D-Z. 

Q D-Z purchased them itself or through a 
broker? 

A Through a broker. 

Q And who was the broker? 

A I don't know. It could be Cantor, Fitzgerald. 

I haven't seen the confirms, because since I have been 
back from Europe, I have been in New York for two 
days, and back here up for deposition -- 
Q I didn't ask you about that. 

A And that is why I have no knowledge of that. 

Q What understanding do ycu have with Cantor, 

Fitzgerald as to the terms on which you settle with them? 
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A I think it is a cash trade. 

Q So that Cantor, Fitzgerald has cash of yours 
or of D«Z*s sufficient to cover those purchases? 

A No, I •* I don't think they have cash. What 
reason would they have our cash? We have not I am 
not sure we paid for it yet, 

Q Is it your testimony you don't think Cantor, 
Fitzgerald has yet paid for these shares or you have 
not paid Cantor, Fitzgerald? 

A I don't think we paid Cantor, Fitzgerald yet. 

Q Do you anticipate paying Cantor, Fitzgerald? 

A Oh, yes. 

0 How do you expect to pjy them? 

A When I go back to Atlanta, I will write a check. 

0 What will the source of the check be, whose 
chocking account the check would be drawn on? 

A D~Z. 

Q Does D-Z have sources adequate to cover 
that check? 

A I am not sure. 

Q You do intend to WTite the ’check regardless 
of whether the funds are adequate to cover it? 

MR. WILD: Objection, as being argumentative. 


The witness may answer 
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A Obviously not. 

Q Supposing that the account is not sufficient 

to cover the check, how do you expect to pay for the 
stock? 

MR. WILD: Objection to the font of the 
question. It contains a supposition. 

Q Mr. Witness! 

A Would you aind repeating the question. 

Q If you haven't got the money in the D-Z 
account, how are you going to — 

A I will see that D-Z will get the money. 

Q How will you see to it? 

A I will either lend myself c.r my company or 
the Beckers will lend it to them, 

Q Will these loans be against the notes that 
we have had previous testimony about? 

A No. 

MR. WILD: Again, you are talking about 
secured -- 
Q Evidenced by? 

A I think they would be open advances. 

Q 1 see. The open advances you just testified 

to, have they any security? 

A No. 
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Q They will be wholly unsecured loans? 

A Yes. 

Q Will they be interest-bearing loans? 

A I don't know. 

Q You don't know? 

A No. 

Q I don't hear you. 

A I don't know. 

(continued on next page*) 

¥ ¥ * 
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Q Has D~Z ever before receivod non-interest 
bearing loans from any person or entity? 

A Yes. 

Q On what occasions? 

* * * 

A 1 advanced $75,000 to it. 

Q You advanced to the D-Z Investment Co»pany 
$75,000? 

A Yes. 

Q When did you advance it? 

A About July 7th, I think. 
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Q July 7th? 

A Yes. Thereabouts. 

What were the terms of that transaction? 

A There were no terms. It was an open advance. 

Q Was it secured in any manner? 

A No. 

Q What was the source of the $75,000 which you 
loaned the D-Z? 

A My personal funds. 

Q What would be the source of any loans that 

Mr. Becker, either Mr. Becker might make to D-Z to cover 

your cash needs at this point? 

MR. WILD: I object to the form of the 
question. It is speculative, and I direct the 
witness not to answer. 

Q Who is Mr. Bocker ? In the past has he 
ever made cash loans to D-Z? 

A Not that I know of. 

Q What reason do you have to think that he 
would do so in the future? 

A He made a commitment. 

Q What was the commitment? 

A That he would advance the money, if needed. 

Q When did he make that commitaent? 

A About the end of June. 
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Q About the end of June? 

A Yes. 

Q And where did this happen, /here he made 
the commitment? 

A In ay office probably. 

Q Your office in Atlanta? 

A Yes. 

Q Who else was present at that meeting? 

A His brother, both brothers. 

0 Just for the purpose of clarification, let's 
refer to Ralph as Ralph, and Saul as Saul, so the trans¬ 
cript is clear. 

A Ralph and Saul were at the meeting. 

Aud who said that he would -- 

A Both of them said. 

Q Was there any discussion had as to the 
source of the funds they would use? 

A They are substantial people. So I would assume 

they use their own funds. 

Q I see. But there vrere no specific discussion 
as ths source of it? 

A No. 

Q Were you relying on some previous understanding 
with them as to the terms on which they would load the 
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the money? 

A No. 

Q They just out of a clear blue sky said we 
will give you whatever money you need? 

MR. WILD: Objection. Argumentative. The 
witness is directed not to answer. 

Q Did they have any earlier understanding 
with you that they would make money available to D-Z 
if as and when needed or any understanding at all -- 
I will withdraw the question. 

Did they have any understanding with you 
or with D-Z, as to th«ir willingness to advance funds 
for D-Z's corporate purposes? 

MR. WILD: Objection to the form of the 
question. The witness may answer. 

A We had an understanding. 

Q When was that understanding formulated? 

A In June. 

Q I am asking you previous to the meeting you 
were testifying about a moment ago. 

A We had no reason to discuss it prior to that. 

Q I see. At that meeting, though, an under¬ 
standing was arrived at? 


A 


Yes. 
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Q What was the understanding? 

A We committed that each -- for each of us, what- 
ever funds were needed by D-Z, we will provide. 

Q When you say for each of us, would you be 
more specific, for example, what was Ralph's commitment? 
A We made no definitive commitment. 

Q What was Saul's commitment? 

A He made no definite commitment. 

Q What was your commitment.’ 

A I made no definite commitment. 

Q What was the source of the commitment that 
all three of you made? 

A Just what I told you. 

Q Do you have any understanding of the same 
nature with any other person or entity other th*n the two 
Beckers and yourself? 

A No. 

He it He 

257 * * * 

Q All right. Mr. Witness, did D-Z at any 
time use the procee<(s of the bank borrowing to purchase 
shares of NJ3 stock? 

A I don't think so. 

Q I show you now Defendant Trustee's Exhibit 
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17 for identification, and I refer you to the language 

previous quoted on the record, and ask if, to the best 

of your knowledge, that statement is true? 

A It is true. 

Q There is an apparent discrepancy between 
the testimony of a moment ago,and the statement in 
the exhibit now being shown to you. 

MR. WILD: That’s your conclusion. 

MR. SCHWARTZ: Yes, it is. 

Q Do you agree that there Is a discrepancy? 

A No. 

Q Can you explain why there is not a discrepancy? 
A If you will read the question. You asked me if 

I borrowed to buy stock. This loan is; my understanding 
was made after the stock was bought, and was com eyed 
from Cantor. Fitzgerald to the bank. And it was paid 
for by -- 

Q Wait a minute. 

MR. WILD: Don't tell him wait a minute. 

He is answering a question. 

MR. SCHWARTZ: I apologize. 

A I -- 

Q Conveyed by Cantor, Fitzgerald to the bank, 
is your testimony? 

A Yes. The stock is 25.000 shares; and then the 
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funds which -- of the $62,500 was transferred to Cantor, 
Fitzgerald. 

Q To whom was the loan made? 

A D-Z but it was for stock, I believe, already pur¬ 
chased. 

Q Who negotiated the loan on behalf of D-Z? 

A I believe Cantor, Fitzgerald arranged the loan. 

Q What is the basis of your belief? 

A They introduced me to the bank. 

Q When did Cantor, Fitzgerald negotiate this 
loan with the bank? 

MR. KILL: I will object tc the form of 
the question. 

A The note 

MR. WILD: I join in the objection. 

A There is a note evidencing the debt around that 
time. 

MR. SCHWARTZ: Would you mark as Exhibit 18, 
a printed document headed "Individual Or Corporate 
Guarantee," and signed by Bruce Davis, in the 
presence of William Miller. We will mark that as 
18. 

And as Exhibit 19, a document healed "Board 
Of Governors of the Federal Reserve System," * nd 
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in the right-hand corner, the indication R. Fora 

U-l, Rev. 6-61. 

(Document entitled "Individual Or Corporate 
Guarantee" marked Defendant Trustee's Exhibit No. 

18 for identification, this date.) 

(Document entitled "Board Of Governors of 
the Federal Reserve System" marked Defendant Trustee's 
Exhibit No. 19 for identification, this date.) 

Q Mr. Witness, what is the name of the bank 
which made the $62,500 loan which you testified to? 

MR. WILD: Just previously? 

Q Yes. 

A Columbia National Bank. 

Q And where are their offices located? 

A Chicago, I understand. 

Q Did you personally have any contact with an 
officer or employee of the bank? 

A No. 

Q Who on behalf of or representing D-Z did 
have such contact? 

A Nobody. 

Q Who on behalf of Cantor, Fitzgerald did have 

such contact? 

A It would be pure speculation that Bill Miller did. 
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Q You don't know? 

A I don't know. 

Q is D-Z in any way obligated on that loan? 

A Sure. They are the aaker. 

Q They are the naker? 

A Yes. To the best of ay knowledge, they are the 
naker. 

Q Is the loan guaranteed by anybody? 

A By myself. 

Q Yourself individually? 

A Yes. 

Q Not as an officer of D-Z? 

A That’s correct. 

Q Let ne see if I understand your testinony. 
D-Z nade -- I will do it carefully, because I dor' t 
understand. D-Z stade a $62,S00 loan from this bznk, 
which you personally guaranteed, and you were not your¬ 
self present nor to your knowledge represented it the 
negotiations that led up to that transaction? 

MR. WILD: Objection to the for* of the 
question. 

A Well, Mr. Miller negotiated -- I think it is Mr. 

Miller, somebody fron Cantor, Fitzgerald, I think it was 
Miller, negotiated the loan on our behalf, with the 
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Columbia National Bank, where we put up 25,000 shares 
which we previously bought on margin, and they loaned 
us $62,500 against it, which I think is below the margin 
requirements. 


* * * 

Q How did it come about tha; Cantor, Fitzgerald 
approached the Columbia National Bank for this loanT 
A Because they were reaching their maximum that they 

could offer in the way of margin. 

Q They were reaching the maximumT 
A Yes. 
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Q When was this? 

MR. WILD: The time has already been testified 
to. 

A I don’t -- 

MR. WILD: In the loan documents. 

MR. SCHWARTZ: The time has not been testified 

to -- 

A I don't remember whether they reached about 100,000 
shares, whatever that was. So let's see, if you want 
to go info this, somewhere in the middle of Juno, I 
would say. 

Q In the middle of JuneT 
A Yes. 

Q And what happened, did Cantor, Fitzgerald 
advise you that they were limiting the limit of their 
willingness to make margin loans? 

A No. Initially when we started the program, they 

indicated about how far they could g<>. 

Q And as you arrived at th<$ point at which 
they could go no further, what happened then? 

A It was not a question of their not going any 
further, it was a matter of looking for areas, to buy it 

on margin or borrow from banks, so as to relieve them 
of the margin. 

Q Did you have some meeting at which this 
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problem was discussed as to what to do next, now that you 
had reached the Unit of their comaituent? 

A No. 

Q Did you have a telephone conversation on 
that subject? 

A We had very -- we discussed every once in a while 
how I was 

Q I want to know where and when you discussed 
it. 

MR. WILD: Please allow hin to complete his 
answer before you ask hia another question. 

MR. SCHWARTZ: Okay. 

Q Please finish your answer. 

A We had either telephone conversations or meetings, 
daily contact, just in general conversation how we were 
doing, and that sort of thing. 

Q Now, did it happen in the course of one 
of these conversations that they indicated to you in words 
or substance, that they were unable or unwilling c r they 
reached the limit of their commitment in terms of making 
margin financing availble to D-Z? 

MR. KILL: Objection to the form of tbo 
question. 

MR. WILD: I join in the objection. 

A I think in one of the conversations, they at id, you 
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know we are reaching the end. 

Q What else was said in that conversation? 

A Nothing, except -- nothing that related to that. 

The conversation reverted to, aa I asking an/ progress 

as it relates to financing? 

Q And what did you say in relation to that 

question? 

A 1 said, we would make some inquiry, and we would 
seek to find out more details about the -- we told him 

that ve were making inquiries and that it hadn't come 
to yes or no yet. 

Q Did you specify what inquiries you were 
making? 

A No. 

Q Did they ask you what inquiries you were 
making? 

A Only that it was with banks, and naaed the banks, 
that was 

Q Was there any discussion of their aaking 
inquiries? 

A The only thing they were going to try to uc, was 

to set up buying through other brokerage houses that could 
accumulate the margin. 

Q Just to be perfectly clear, there are two 
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services a brokerage firm sight be, thev sight buy, 
and they might also advance margin. 

MR. WILD: Those are not all the services. 

Q With reference to the matters of examination? 
A OUr agreement was that they would arrange the 

margin. 

Q So whomever you spoke to at Cantor, Fitz¬ 
gerald, who was that by the way? 

A Bill Miller. 

Q Mr. Miller indicated they were attempting 
to find another brokerage house that would be able to 
make additional margin financing available? 

A That’s correct. 

Q Did he indicate that he or his associates 
were engaged in financing other sources than brokerage 
houses of financing? 

A At that juncture, no. 

Q Did there come a time when he indicated 
to you in words or substance that he was attempting to 
get other sources of financing other than brokerage 
house financing? 

A Prior to that time. 

Q Prior to that time? 

A Yes. 
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Q I'/hen was that? 

A The first week in May, I believe. 

Q The conversation was on the telephone? 

A No. They made an appointment; et the Sterling 
National Bank. 

Q And for whom was the appointment made? 

A Myself. 

Q Accompanied by them or -- 

A By them. 

Q Hid you in fact attend? 

A Yes. 

Q Who accompanied for Cantor, Fitzgerald? 

A Bill Miller, and George Delson. 

Q To be sure on the time frame now, this is the 
beginning of May? 

A Yes. 

Q With whom from the STerling Bank did you 

meet? 

A The president, Jerry Toomey. 

0 And what was said at that meeting? 

A Just that we would like to seek their aid and 
help, if they would finance the purchase of stock that 
we were going to buy; 50 percent;, of whatever we bought. 

Q Did you indicate that you had any other 
sources of financing available to you it that tim«? 
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A No, I didn't indicate. 

Q Did Mr. Miller so indicate? 

A To the bank, you mean? 

Q Yes. 

A I an not sure. 

Q Did the bank inquire as to whether you had 
any other sources of funds available? 

A No. 

Q What was the bank's reaction to the -- 

A They took it under advisement; and subsequently 
they said they weren't interested in financing stock of 
a REIT. 

Q Was it your decision to attend the meeting -- 
was it your decision to set up the meeting at the Sterling 
National Bank? 

MR. WILD: I object to the form of the 
question. 

A Was it my decision? 

Q Yes. 

A Either it was a joint decision or -- 

Q Joint meaning -- 

A Cantor, Fitzgerald and myself. 

Q And what reasons prompted you to make that 

decision, by you now I mean collectively the people who 
made it? 
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A Realizing that they had certain limitations on 
thoir capital requirements, we looked to open other 
avenues of financing. 

Q Those limits, if I understand your chronology 
had not yet boon reached, but you understood at some 
point that would be reached? 

A Yes. 

Q And this meeting in advance of the point that 
it was reached? 

A Yes. 

Q The STerling National Bank, however, turned 
you down? 

A That's correct. 

Q Did you have any other meetings prior to 
the time at which the limit of Cantor, Fitzgerald was 
reached? 

A Yes. 

Q With banks? 

A Yes. 

Q Or a bank or banks? 

A Yea. ONe othor bank. Bank of Nor :h America. 

Q The Bank of North America? 

A Yes. 

Q How did that meeting come about? 

A Mr. DeMain of Cantor. Fitzgerald arranged tha Mating. 
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Q What is Mr. DaMain's full name, please? 

A Jerry. 

Q Was Mr. DeMain involved in the conversations, 
meetings, and so on, between you and Cantor, Fitz¬ 
gerald with reference to D-Z? 

A No. 

Q How did it come about, then, that Mr. DeMain 
made the appointment? 

A I think he deals with the Bank of North America, 
on some of their institutions. 

Q On some of -- 

A Cantor, Fitzgerald institutional business. 1 am 

not too sure. He is located in California, so I don't 
know. 

Q Was he requested to contact tie bank by 
any of the other officers of Cantor, Fitzgerald whose names 
are now familiar in the record? 

MR. WILD: Objection to the fora of the 
question. 

Q By either Mr. Orbe or Mr. Miller? 

MR. KILL: Objection to the form of the 
question. 

A I really don't know how it came about. 

4 

Q Was such a meeting in fact scheduled? 

A Yes. 
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Q For whom? 

A Myself. 

Q Anybody else? 

A Mr. Miller. 

Q Anybody else? 

A No. 

Q Just the two of you? 

A Yes. 

Q Was such a meeting held? 

A Yes. 


0 Where and when? 

A At the Bank of North America, down in Wall Street 
somewhere. 


Q Here in New York? 

A Yes. 

Q And who attended on behalf of the bankt 1 
A I don't remember. A fellow we lad the original 
meeting with never showed. It was at assistant, 
it lasted about ten minutes. 

Q And what was said at that meeting on your 
side as to whst the purpose of the meeting was? 

A To see if they would be interested in this purpose 


loan. 

Q Did you disclose to them that you had other 


sources cf financing? 
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A No. 

Q Did you disclose to them how many shares of 
stock you wanted then to finance the purchase of? 

A I think Cantor, Fitzgerald had given sone parameter 

$50,000, $90,000, I an not sure. 

Q How were those paraneters arrived at? 

A Arbitrarily. Just that they said, would you do it 
up to a certain amount, I think, I an not sure, and there 
was no definitive. We didn't own that stock t the 
time, so it didn't — 

Q Now, you say you don't recollect the naae 
of the gentlenaa fron the bank who net with you. What 
was his reaction to your request? 

A He said he would take it under advisenent. 

Q It seens to be a favorite expression of -- 
A Yes, it gives then an out. 

Q Did he ever communicate with you again with 
reference to the subject of the aeeting? 

A No, he communicated with his superior, and he 
connunicated with Cantor, Fitzgerald, and told him they 
were not in a position, and they gave the same answer, 
they did not want of finance REIT's stocks. 

Q Do you recollect the specific dates of these 
two meetings that you testified to, the meeting with 
Sterling Bank, and the aeeting with the National Bank 
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of North America? 

A It was the first week in May, C know, with the 
Sterling National; and if I an not mistaken, it was either 
Monday thereafter or Tuesday with tho Bank of North 
America. 

Q Had you cone to New York for the purpose 
of having these meetings? 

A No. 

Q What had brought you to New York? 

A I cone to New York frequently. 

Q I see. Did you indicate to either bank 
officer, the total number of shares of the REIT, 
which you attended to acquire? 

A I an not sure -- 

MR. WILD: If the man wan an officer. 
q The representative of the bank. 

A I don't think so. 1 don't recall this coming 
up in conversation. 

Q Did you indicate in word:; or substance that 
it was the purpose of D-Z to acquire control of the 
REIT? 

A I think with Sterling, we did. The Bank of North 
America, we never got that far. 


(Continued on following page) 
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Q Now, apart from the two abortive negotiations 
you testified to, were there any other instances prior 
to the point at which Cantor, Fitzgerald reached the 
limit of its commitment, and which you or Cantor, 
Fitzgerald on your behalf made an approach to a bank, 
in an effort to obtain additinal financing once they 
had reached their limit? 

MR. WILD: Objection to the form of the 
question. 

MR. KILL: l join in it. 

A We made no more efforts. 

Q I see. 

Now, when Cantor, Fitzgerald had reached 
the level of its commitment — 

A Can I interrupt, they never made a commitment. 

Q They just gave parameters? 

A Paraneters. 

Q When it was approaching the limit of the 
parameters? 

A Yes. 

Q What efforts were made by Cantor, Fitzgerald 

to obtain additional financing for your undertaking? 

A They -- 


MR. KILL: Read it back. 
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MR. WILD: The tine frame of reference is 
when they were reaching their parameters. 

MR. SCHWARTZ: That is right. 

A The only thing they did, is they sought to buy 
the stock from brokerage houses that would provide 
margin financing. 

Q Well, let's hold that. Did they -- I am 
sorry, strike that question. 

Did they attempt to arrange a relationship 
with D~Z with some other brokerage house? 

A Yes. 

Q Other than Cantor, Fitzgerald? 

A Yes. 

Q With more than one other brokerage house? 
A Yes. 

Q What brokerage houses? 

A Ladenburg, Thallman. Hayden Stone. 

Q Those two and none others? 

A Drexel, Burnham, I think. As a matter of fact. 
Drexel, Burnham, that is right. 

Q Did these attempts involve any personal 
participation by yourself? 

A Ladenberg , I met with. 

Q I see. When did that meeting occur? 
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A July 8. 

Q July 8? 

A Yes. Tuesday, if that is Tuesday. It was that 
week of July 8. And Drexel, Burnham, they had contacted 
•• what happened on the Drexel, Burnham, actually, 
they had called me direct. 

Q Who is "they"? 

A Drexel, Burnham, a fellow named Bernard Pcnhoff, 

They are located in California; and after reading the 
articles in the newspapers, as related to D-Z, I wanted 
to understand why we were interested in D-Z, when he 
thought there were better investments around. He had 
done a .study. 

Q Why were you interested in D-Z? 

A No, why D-Z was interested in NJB, when there 
was,in liis opinion,better situations, apd we got into 
conversation, and subsequent to that, he called us that 
he would like to do business. 1 said, well, all our buying 
of stock is done through Cantor, Fitzgerald, at their 
direction. And if he would like, he can call Bernie 
Cantor, and that is the way that was -- 

Q Did the representative of Drexel, Burnham 
indicate that they would make margin financing available 
to you? 
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A No. I didn’t get into conversations with then. 

I told them to take it up with Bernie Kantor. 

Q To your knowledge, did he take it up with 

Bernie Kantor? 

A Yes. 

Q On what occasion? 

A Subsequent tc ay phone call conversation. 

Q And what was said between you and thea? 

A 1 don’t know. 

Q To your knowledge, did Dxexel, Burnham 
ever supply nargin financing for the purposes of these -■ 
A No, they didn’t. 

Q Did Ladenberg, Thallaan ever supply margin 
financing? 

A Yes. 

Q How was that financing arrangement arrived 

at? 

A Fifty percent of whatever we bought. 

Q What meetings, conversations, correspondence 

and so on led ~> 

A I think Cantor, Fitzgerald initially, and then I 

met with them. 

Q When did you meet with thsra? 

A July 8. 

Q And what was said at that meeting? 
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A Just a review of what we were doing, and who we 
were, et cetera. 

Q Did you indicate to Ladenberg, Thallman, 

hew many shares you intended to acquire? 

A From them or in total? 

Q In total. 

A We had conversation, but I don’t think it involved 
as to the shares. Just my views and why I was interested 
in NJB. 

Q Your views on what subject? 

A On REITs in general. 

Q How did that subject come up in the discussion 
about margin financing? 

A Well, it didn’t come up in relation to the margin. 

It just came up that they were buying, and they were 
just considering us. 

Q Did they indicate that there was any parameter 
within which they would make margin financing available? 

A Yes, I think it was up to about. 30,000 shares. 

Q Thirty thousand shares? 

A Yes. 

Q Expressed in terms of shares, then? 

A I think that -- it wasn't discussed with me at 
that meeting; actually. I got that information through 
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Cantor, Fitzgerald. 

Q Are you saying that that, was information 
communicated to you after Cantor, Fitzgerald had a 
further meeting with Ladonburg, Thalmann? 

A Had a prior meeting. 

Q Had a prior meeting? 

A Yes. 

Q So, when you went to Lacenburg, you knew 
what the parameters were? 

A Yes. 

Q With whom did you meet at Ladenburg, 
Thalmann? 

A A fellow named Schultz, and a fellow named Blum-' 
berg, one is president and one is senior vice president. 
Q I see. 

Apart from what you now just testified to, 
no other efforts were made to your knowledge to arrange 
additional margin opportunities, margin financing 
opportunities for D-Z by Cantor, Fitzgerald? 

A Yes, one other, I mentioned; Fayden Stone. 

Q How did that come about? 

A Cantor, Fitzgerald arranged that. 

They introduced us to the Hayden Stone people. 

Q And was a meeting held between yourself and 
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any representative of Hayden Stone7 
A No. 

Q Was a telephone conversation had? 

A It was a telephone conversation in my presence, 

I didn't participate in it. 

Q Who were the parties to the -- 
A Bill Hiller from Cantor, Fitzgerald, and I don't 
know the gentleman's name on the other side. 

Q And what was said in your hearing? 

A Just that they were going to purchase stock, 

and various forms that we were filling out, the direction 

as to the information to be included therein. 

Q Did any parameters get established as to the 
amount of margin finance that would be made available? 

A No. 

Q Do you still have margin accounts, by "you" 
now, I am talking about D-Z, still have margin accounts 
with Hayden Stone, Drexel, Burnham or Ladenburg, Thalaann? 
A I think, when you say do we have margin accounts, 
is it being maintained, is that your question? 

Q Yes. 

A Yes. 

Q With which of those three? 

A With Ladenburg, and Hayden Stone. Did you include 
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Cantor, Fitzgerald in that? 

Q Yes. 

A And Cantor, Fitzgerald. 

Q How near to the parameters are you in terms 
of your margin account at Ladenburg, Thalmann? 

A We are at it. 

Q You are at it? 

A Yes. 

Q With respect to Cantor, Fitzgerald, you already 
testified you passed it? 

A I don’t know. They could open it up at their own 
discretion. 

Q But as natters are now — 

A We are not baying any stock because Of the court 
ordeT anyway. 

Q With Hayden Stone, have you reached or 
exceeded your paraneteTs? 

A I don't know. We haven't outlined'the paraneters. 

Q And with Drexel, Burnham? 

A They never provided margin financing. 

Q Your understanding with Drexel -- 

A' They wouldn't provide any margin. 

Q To your knowledge, when did Cantor, Fitzgerald 
first make contact with the Columbia National Bank? 

A Sometime in the early part of May. 
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A I guess, I really don't have a recollection. If 
I saw the date of the -- 

Q I think I have shown you everything that 
was introduced to us about the transaction of borrowing; 
that you were testifying to, and I call for the production 
of any other documents «*« 

A I think there is a note. 

* * * 


Q How was that first contact made in early MayT 


A 


The question was the Columbia National Bank 
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Q Read the question. 

(Record read.) 

Q Do you understand the question? 

A You asked me how the introduction was made? 

Q What was the first contact? You testified 
the first contact came in early May? 

A Yes. 

Q What was the first contact between Cantor, 
Fitzgerald, and the Columbia Bank? 

A I don't think I understand. What do you mean 
what was the first contact? 

Q To the best of your know ledge, how did it 
happen that there is a relationship •••» 

A I think they had a relationship prior. 

Q And what was the nature of that relationship? 
A I have no idea. 

Q When, to your knowledge - what to your 
knowledge was the first contact between them on the 
subject of loans to D~Z? 

A I think it was about the time the note was 
executed; maybe a week before, it was in that time frame 
work. 

Q Who made the contact for Cantor, Fitzgerald? 
A I think it was Bill Miller, I cm not sure. 
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Q What font did that contact take? 

A I really don't know. 

Q Did Mr. Miller then advise you that he was 
making this contactT 
A Yes. 

Q You had not previously asked him to make 
this contact? 

A I requested if he knew any banks that would accommo¬ 
date us to see what he could set up. 

Q When did you make that request of him? 

A At the beginning, when we first started purchasing. 

Q Did he then, when you first started talking, 
you are talking now about the middle of April? 

A Yes. 

Q Did he then mention that one of the banks 
that he had a contact with was the Columbia Bank? 

A No. 

Q When did he first mention in response to your 
question? 

A About the time the bank agreed to provide us with 
the loan. 

Q Did he indicate he had previously forgotten 
that there was this connection? 

A There was just no comment at all that related to it. 
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We never discussed it. 

Q When and how did Mr. Miller advise you that 
he had made contact with the Columbia Bank in this 
matter? 

A I think when it was concluded, he told ae that 
he was able to get it accommodated by them. 

Q Do you recollect the date of that informa¬ 

tion? 

A It would be in the framework of a week prior 
to the note date, whatever that may be. 

Q You say it was when the transaction was 
concluded that he told you, and then you say the date 
he told you was a week prior to the date of the note? 

A No, what I said was that, during that time, prior 
to the conclusion, the conclusion when I signed the 
note, he had told me that he had been able to arrange 
this accommodation by the bank. 


* 


* 


* 
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Q Did Mr. Miller, in the conversation you were 
just describing indicate to you what the tens of the 
note were? 

A No. The tens were on the note. 

Q Did he then supply you with a copy of the 
fon of note? 

A Yes. 

Q And what were the tens of the note? 

A 1 don't recall. 

Q What are the tens of the note? 

A I would have to see the note to refresh my memory,, 
Q Is the note secured? 

A By the stock. 

Q By whicl^flock? 

A Twenty*five thousand shares of NJB. 

Q In whose name is that stock registered? 

A D-Z. 

Q Who has physical custody of the stock? 

A I believe the bank. 

Q At the time that you made the loan, was 
the stock in your possession? 

A Ho. 

Q In whose possession was it? 

A I am only guessing, it was in Cantor, Pitzgerald's 
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or their bank. 

Q How did they or their bank cone to have 
possession of it? 

A It was part of the purchases they made on aargin 
for our account. 

Q The 25,000 shares had been bought on 
aargin? 

A Yes, I believe that is true. 

(Brief recess taken.) 

Q At the tine that the shares were pledged to 
the bank, had the aargin loan which the shares secured 
been paid? 

A I think the proceed' <f the loan went directly to 
them to repay, because the 62,500 went from the bank 
to Cantor, Fitzgerald. 

Q Did you at any tiae receive the proceeds 
of the loan? 

A No. Directly, or the benefit cf it. 

Q By you, I aa talking about D-Z. Did D-Z 
ever get a check for $62,500? 

A No. 

Q To your knowledge, was a check ever issued 
by the Columbia National Bank in that amount or such 
lesser aaount that they might have arrived at by deducting 
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some interest in advance? 

A To D-Z? 

Q Yes, sir. 

A No. 

Q D-Z's note which you personally guaranteed, 

and D*»Z never got a check for the proceeds of the loan? 

A Nell, we got a paid-up account at Cantor, Fitzgerald 

for those 25,000 shares. 

Q With the 25,000 shares -- 1 will withdraw 

that. 

Was the margin loan which had been given to 
buy the 25,000 shares beyond the parameters that Cantor, 
Fitzgerald had previously established? 

MR. WILCj I object to the form of the 
question. It is incomprehensible to me. If the 
witness understands it, he may answer. 

A I don't think so. 

Q Did Mr. Miller in your conversation in which 

he apprised you that there was -- I will withdraw the 
question. 

Did Mr. Miller, when he told you that he 
had made contact with the Columbia Bank, indicate that 
he had done it because you were beyond your parameters 
with them? 


25 


ii 
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A Yes. 

e 

Q Did he indicate any other purpose he had in 
making that contact? 

A Only that it offered another source of financing, 

to replace their margin. 

Q Did you ask him why it vas necessary that 
the margin be replaced if you had not yet reached 
the limit of their parameters? 

A We had discussed it previously, as I told you, 
and we were both in agreement that we would seek all 
sources as early in the game as possible. 

Q You say that we should seek all sources, 

I stress we — 

A Well, the Cantor, Fitzgerald, and D-Z. 

Q Was this in your judgment, by this, I mean 
the Columbia Bank, a source for D-Z? 

A They made the loan to D-Z, so I would say it was 
a source for D-Z. 


* 


* 
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Q Has the loan froa the Columbia Bank been 
repaldT 
A No. 

Q Has any part of it been repaid? 

A No. 

Q When is the loan due? 

A I think it is a demand loan. 

Q Has it been presented for payment? 

A No. 

Q Has there been any conversation about when 
it will be presented for payment? 

A No. 

Q Has any interest been paid on the loan? 

A No. 

Q Has there been any demand made for the 
payment of interest? 

A No. 

Q To your knowledge , is the interest due 

I 1 

currently or is it due only when the note is called? 
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A I don't know. I would h*ve to see the terns 

ai conditions of the note. * 

MR. SCHWARTZ: Off the record. 

(Discussion cff the record.) 

MR. SCHWARTZ: Could we nark this for identifi' 
cation. Defendant's Exhibit 2C for identification; 
this is a single sheet of paper headed "Single 
Payment on Demand Note and Security Agreement," 
and bearing at the foot of it, the signature of 
Bruce Davis, and line for the signature of Saul 
Becker, impossible to determine if Saul Eecker 
signed it. 

(Document referred to was: marked 
Defendant Trustee's Exhibit 20 for identification.) 
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Q Has D-Z established on its books any reserve 
for the repayment of this loanT 

MR, WILD: Objection to t t e form of the 
question. 

A How do you establish a reserve on the sale of -- 
I am not sure 1 understand the question. 

Q Has D-Z made any provision for the repayment 
of this loan? 

A No. 

Q Do you have any plan or program with respect 
to the repayment of this loan? 

A No. 

Q Do you have any reascu to think the note, 
on its face, payable on demand will never be 

presented for payment? 

A No. 

MR. IfILD: Objection to i:h« form of the 
question. 

Q Did Mr. Becker sign the note? 

A I don't remember. 
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MR. WILD: Are you talking about Mr. 

Saul BeckcrT 

MR. SCHWARTZ: Yes. 

Q Did there come a tine. Mr. Davis, when you 
or someone acting in your behalf obtained a shareholders 
list of NJB Prime? 

A Yes. 

Q Can you tell us when that occurred? 

A 1 believe it was in May. 

Q And what were the circumstances that brought 
it about that you obtain A such a list? 

A We sought to communicate with shareholders prior 

to any annual meeting that would be hsld. 

Q What efforts did you make to communicate 
with shareholders in advance of any annual meeting? 

A 1 made no effort. 

Q Maybe I misunderstood your answer, 

A . Repeat the question, so we will bo on the same 
wave length. 

Q How did it come about that you obtained a 
copy of the shareholders list of NJB? 

A We went to court. 

Q Yes. 

✓ 

A And the court in Massachusetts ordered NJB Prime 
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to produco and supply us with a copy of tho shareholders 
list. 

Q Did you sake any representation to the 
court in Massack«^»etts as to why you wanted to obtain 
the shareholders list? 

A I believe, without seeing it, that it was in 
order to coaaunicate to the stockholders. 

MR. SCHWARTZ: Could we Bark as an exhibit, 
an affidavit of Bruce R. Davis, undated, but bear° 
ing the caption of the Superior Court, Suffolk 
County, Cononwealth of Massachusetts. 

(Docuaent referred to was aarked Defendant 
Trustee's Exhibit 21 for identification.) 

Q Mr. Davis, I show you Defendant Trustee's 
Exhibit 21 f**' identification, and ask you if you can 
identify thatV 

MR. WILD: Exaaine the entire docuaent. 

A It looks like a complete copy of the affidavit -■* 
of ay affidavit, 

Q Of your affidavit -- 

A To the Superior Court as it related to the stock* 
holders list you referred to. 

Q Directing your attention to page 2 of paragraph 
3 of the affidavit, quoting "It is urgent that D-Z 
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communicate with the shareholders of NJB with respect 
to serious matter affecting NJB and its management of 
which D-Z has becone aware." 

Do you recollect that statement? 

A Yes. 

Q Did NJB provide you with a shareholders list? 
A Once we went to court, yes. 

MR. SCHWARTZ: Strike th« first part of the 
answer as not responsive. 

MR. KILL: You move to strike? 

MR. SCHWARTZ: I move to strike the first 
part of the answer as non-responsive. 

Q Did you, as set forth in the affidavit 
communicate with the shareholders of NJB after you 
received the shareholders list at any time? 

A I sa thinking. Can I see the date of that? I 
want to make sure. 

No. I didn't communicate, other than conversation 
at the shareholders meeting. 

Q I will repeat my question: Did you at any 
time after receiving the shareholders list use it to 
communicate with the shareholders of NJB? 

A Use the list? 

Q Yes. 
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Q Did you, without using the list, make any 
attempt to communicate with r.hc shareholders in advance 
of the meeting held in June 13 of NJB? 

A The only communication I had in advance, where I 
made the overture* I assume that is the question; as 
opposed to people overturing to me? 

Q Yes. 

A War in the beginning of May. 

Q Did anybody acting at your instruction or 
on your behalf use the shareholders list in advance of 
the meeting »•- at any time to communicate with the 
shareholders of NJB? 

MR. WILD: That is two questions. 

MR. SCHWARTZ: All right. 

Q Did anybody acting at your instructions use 

the shareholders list to communicate with shareholders 
of NJB? 

A No* Not that I know of. 

tv 

Q Well, at your instructions? 

A As I say, I gave no instructions* 

Q Did anybody acting on your behalf use the 
shareholders list at any time to coanunicate with the 
shareholders of NJB? 

MR. WILD: i object to the form of the 
question. 
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A Whet does that mean, I can answer? 

Q Yes. 

A Repeat the question 0 
(Record read.) 

Q Amend the question, to read to your knowledge, 
M To Davis. 

A No. 

0 Who physically received the shareholders 
list when NJB supplied it? 

A I believe our attorneys. 

Q Who were they? 

A I am not sure, it was either Rubin, Wachtel, 

or Manny Levin, our counsel in Massachusetts, I aa 
not sure which. 

Q Did the counsel that received the list 

transmit it to you in some form? 

A I don't think I ever physically had it. 

Q Did they retain possession of it? 

A Yes. 

Q They never communicated it to your knowledge 
to anybody? 

« 

MR 0 WILD: Objection to the form of the 
question. 

A I think they delivered a copy to Cantor, Fitzgerald, 
and I aa not certain, but in the meeting subsequently 
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held, with Georgeson. we sight have delivered a 
copy with then, 1 an not sure. 

Q Starting first with Cantor, Fitzgerald, 
how did it cone about that the lawyers delivered 
a copy to Cantor, Fitzgerald? 

A I think Cantor, Fitzgerald night have requested 
it. I an not sure how it cane about.. Or Cantor, 
Fitzgerald night have run off the copies of it. I an 
not sure exactly how it happened. 

Q How did Cantor, Fitzgerald becone aware that 
your attorneys had possession of a shareholders list 
of NJB? 

A Cantor, Fitzgerald was aware oi! what was going 
on, throughout the transaction, so they knew at the 
sane tine I knew. 

Q Did there cone a tine after you learned that 
your action had been successful that you called soneone 
at Cantor, Pitzgerald to say we won, we got the list? 

MR. WILD: Objection to the fora of the 
question. 


(continued on next page.) 
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Q Was there any specific conversation in 
which you advised anybody fron Cantor, Pitsgerald that 
you had obtained a shareholders' list? 

MR. WILD: Objection as rspetitious. 

A i don't recall. 

Q To whoa did Cantor, Fitzgerald make the 
request that they obtain a copy of the shareholders' 
list, which was in the possession of your attorneysT 

Ml. KILL: I will object to the fora of 

the question. 

MR. WILD: I join in the objection. 

Q To the extent of your knowledge? 

A I don't know. 

Q Did they aake that request of you? 

A I didn't have a copy of it, to I •• they night 

have said it to ne, I don't know. I neve, had it in ny 

possession. 

Q What facts do you have in your possession which 
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allow you to know or to state here that Cantor, Fits* 
gerald has a copy of the shareholder list? 

A I think I saw a copy at their office. 

Q When was that? 

A Sonatina in -- after May 31st. 

Q Why does the date May 31st stick in your 

nind? 

A Because 1 think that's the date that the -- it was 
turned over to us, I an not positive, but I think it 
was a Friday. 

Q Have you given Cantor, Fitzgerald instructions 

with respect to what use they should nake of that share¬ 
holder list? 

A No. 

Q Have they indicated to you what use they are 
naking of it? 

A No. 

MR. WILD: Objection to the fora of the 

question. 

A It has cone to ay knowledge, aayhe that's a better 

answer, that certain phone calls were being nade. This 
inforaation is not related fron Cantor, Fitzgerald, but 

ay attorneys inforaed ae that they -- 


MR. WILD: You don't have to answer any questions 
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as to infornation that was giver, to you by yo ir 
attorneys. 

Q Have you giver Cantor, Fits.gerald any 
instructions not to use the shareholder list for any 
purpose? 

MR. WILD: I object as being repetitious, 
but I will allow the witness to answer. 

A The only general statement I nad« to Cantor, 
Fitzgerald was that anything that they do in this entire 
transaction be done in accordance with the rules and 
regulations, whatever they nay be, because they were nuch 
nore faniliar with the rules than I an. 

Q Yowinstructions related specifically to 
the shareholder list? 

A Ho. 

MR. SCHWARTZ: Please strike the witness* 
answer as not responsive. 

MR. WILD: You nay nove to -- 

MR. SCHWARTZ: I will learn. I will nove 
to strike. 

q Did there cone a tine when D-Z retained 
Georgeson 4 Company, 100 Wall Street in New York ? 

A Yes. 


Q 


When was that? 
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A The first week in May, I believe. I believe 
there is a letter agreement. I don't have a copy of it. 

MR. SCHWARTZ: Mark this for identification 
please. It is a letter dated May 26, 1974 on 
the letterhead of Georgeson 4 Company, bearing 
a date stanp "Received May 30, 1974, Security 
Management Conpany. 

(Utter dated May 28, 1974 narked Defendant 
Trustee's Exhibit No. 22 for identification, this 
date.) 

Q Can you identify this letter. Defendant's 
Exhibit 22 for identification* 

A Yus, I recognise the letter. 

Q This is the letter agreaaont that you pre¬ 
viously testified toT 

A Yes. I an not sure this is the final. It nay 
be. I don't see ay signature on it, which is — I an not 
positive, unless there is another copy, I assuae this is 
the full agreeaent. 

Q How did it cone about that D-Z retained 
Georgeson 4 Conpany? 

A At the — 

MR. WILD: I object to the fora of the 
question. You nay answer. 

A At the suggestion of ay counsel. 
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Q Which counsel? 

A Rubin,Wachtel. 

Q For what reason did they recommend that 

you Tetain Georgeson 4 Company? 

MR. WILD: ? object on the ground it is 
privileged. 

Q For what purpose did you rotain Georgeson 6 
Company? 

A In the event we were successful in postponing the 
annual meeting, and we attempted to put up our owa 
slate, we would seek their aid in soliciting proxies. 

Q Were you successful in delaying or preventing 
the annual meeting? 

A No. 

Q Did Georgeson render any services to you? 

A No. 

Q Did you pay Georgeson any money? 

A I gave them a $S,000 retainer. 

Q When was that? 

A Shortly after May 30th. 

Q Was that retainer ever refunded to D-Z? 

A No. 


* 


* 


* 
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Q Do you anticipate receiving back fron 
Georgeson the $S,000T 

A I have given it no thought at this point. 

Q Is you- retainer arrangeaeat or your agreement 
with Georgeson 9 Coupany still in force and effectT 

o 

A I would think so. 


* 


* 


* 


o 
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Q Since your injunction motion to step the 

annual meeting failed, which I believe was on June 

o 

10th or 11th, have you had any contact with anybedy 
from Georgeson Q Company? 

A No. 

Q Has Cantor, Fitzgerald ever had any contact 
with anybody from -- 

MR. KILL: Objection. 

Q To your knowledge? 

MR. WILD: In reference tc* this matter? 

Q Yes. 

A To my knowledge, no. 

Q Do you have any present intention to communi¬ 

cate with Georgeson 4 Company? 

MR. WILD: I object to the form of the question. 
The witness may answer. 

A It depends on the outcome of the litigation that 
we are presently in. 

Q Could you amplify that answer? 

A Well, if I an unsuccessful or if you people *re 
successful, I would have no reason to contact Georgeson. 


* 


* 


* 
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Q Have you entered into an agreeaent with, 
or contract with, any other fin or person substantially . 
similar to the one which has been narked Defendant 
Trustee's Exhibit 22 for identification? 
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A No. 

Q Do you have any o<.al understanding with any 
person or entity along similar lines? 

A No. 

Q Dees the name Killies 'hwartz mean anything 
to you? 

A Yes. 

Q Do you know any person n; ;ed William 
Schwartz? 

A I believe he is employed by Cantor, Fitzgerald. 

Q In what capacity? 

A I don’t know. 

Q Have you had occasion to meet Hr. Schwartz? 

A Yes. 

Q When? 

A At their offices in Manhattan. 

Q When? 

A Several times. Since I have been going up there. 

Q In what connection have you met with Nr. 

Schwartz? 

A Social. 

Q Ycu never had any discussion of any of the 
matters which on a business basis brings you into that 

office with Mr. Schwartz? 

& 




* 
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A Yes. He told mo on one occasion that he thought 
there was some stock at the Jacksonville National 
Bank that he could obtain, in NJB, and I told him that I 
had a personal friend at the bank who he could talk 

to. « 

* 

Q To your knowledge, did Mr. Schwartz make 
the contact7 
A Yes. 

Q Did he report to you on the results of 
the contact? 

A The results, as I best recollect was that the 
officer was not in a position at that tima to conit 
the sale of the stock. 
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AFTERNOON SESSION 

12:50 p.m. 

BRUCE D A V I S 0 resumed* 

CONTINUED EXAMINATION 
BY MR. SCHWARTZ: 

l When Cantor, Fitzgerald first indicated 
that there were parameters on their willingness or 
ability to make margin financing available, did they 
indicate that they would assist you in obtaining alterna¬ 
tive sources of financing when those parameters were 
reached or exceeded? 

MR. WILD: Objection to the form. The 
witness can answer. 

A I have to refer to the original agreement. 

Q I think I have it. I an showing the witness 
an exhibit to Defendant Trustee*s Exhi.bi. 7, which is 
the original 15(d), which is a letter dated April 25, 
on the letterhead of Cantor, Fitzgerald, addressed to 
Mr. Davis, and ask if that is the original agreement 
that you refer to? 

A This is the final agreement, am -- 

Q Is that the agreement you just referred to 
in your testimony? 

A Yes. 
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The only coaaitaent they aado to ae is that as it 
states "In pursuance of that end, we will use our best 
efforts to obtain funds sufficient to penit purchases 
of shares of the company on aargin provided such share * 
are aarginal in accordance with applicable rules and 
regulations) to consuaaate the transaction or trans- 

r 

actions contemplated hereby." 

That was the only discussions we ever had, 
the rest were just parameters. 

MR. SCHWARTZ: I would like to have narked 
for identification a letter dated April 24, 1974, 
on the letterhead of Cantor, Fitzgerald addressed 
to Mr. Davis; and staaped "Received April 26, 
1974, Security Manageaent Company.” 

(Document referred to was narked Defendant 
Trustee's Exhibit 23 for identification.) 

Q I show you Defendant Trustee's Exhibit 23 
for identification, and ask you if you have ever seen 
this letter before? 

A Yes. 

Q Does that letter cone froa your filer? 

A l believe so. 

Q Thank you. 

Referring you to an indented rna&er 
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paragraph, number one, in the letter, and I quote: 

"If we assist you in arranging the financing required 
to complete a transaction ..." 

And now someone has written into the margin 
the words ‘'other than margin financing", and connected 
that with the previously read matter vith an arrow; 
resuming: our compensation shall be five percent 

of the first million dollars, four percent of the second 
million dollars, three percent of the third million 
dollars, two percent of the fourth million dollars, one 
percent of the fifth million dollars, and one percent 
thereafter." 

Showing the exhibit to the witness, does 
that statement reflect an understanding that had been 
reached between you and Cantor, FitzgcraldT 
A I am not sure this was ever executed. The margin, 
this stuff in the margin is the attorney's. Basically, 
it was an arrangement, if they, as it related to 
a CNA type transaction, that was the intention; or if 
they found a joint venture partner. 

Q At the bottom left of the letter, there is 

©» 

a line for Security Management Company's signature. 

Was the original of this letter ever executed by 
Security Management Company, to your knowledge? 

A 1 really don't recall. 
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Q On* way or the other? 

A That is correct. 

Q Is it your testimony that the words in the 

i 

margin of the letter, "Other than margin financing" 
were inserted by the lawyers? 

A Yes. 

Q Which lawyers? 

A Our lawyers, Rubin, Wachtel. 

(continued on following page.) 


i 
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Q Has Ralph Backer advanced tiny money or con¬ 
tributed any aoney to D-Zt 
A No. 

Q Do you and he have any ucdor standing that 
ho any in the future contribute or leocl any aoney to D-Z? 

MR. WILD: Objection as repetitious. The 
witness aay answer. 

A I already testified that I did. 

Q Do you know froa what source it is anticipated 
that such loans or other payaents will be uadc 9 
MR. WILD: Off the record. 

(Discussion held off the record.) 

MR. WILD: I object to the fora of the ques¬ 
tion. 

A May I have the question again. 

(Last pending question read.) 

A Froa his personal funds. 

Q Do you have any reason to think that Mr. 

« 

Becker aay borrow any of the aoney which he aay. pursuant 
to this understanding, contribute to D-Z? 

MR. WILD: I object to the fora of that ques¬ 
tion. 

A I don't know. 

Q Has Nr. Saul Becker ever contributed any aoney 
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or paid any money in to D-Z? 

A No. 

Q Do you have any understanding with hia that 
he say hereafter do so? 

A Yes, I do. 

Q Do you know what the source of the funds is 
which is contemplated for that purpose? 

MR. WILD: I object to the fora of the ques 

tion. 

A Yes, I assume froa his personal funds. 

Q Do you have any reason to think that he aay 
borrow the noney, if necessary? 

MR. WILD: I object to the fora of the ques¬ 
tion. 

A I have no knowledge. 

Q Did you ever have any conversations with 
either Ralph or Saul Becker in which the possibility of 
their borrowing money for the use and benefit of D-Z was 
raised? 

A I might have; 1 don't know. 

Q You have no recollection? 

A We are in constant conversation so it aay have com 
up, in conversation. 

Q In any conversations with the Beckers about 
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their possible payments to D-Z »> 

MR. WILD: Are you talking about advances, 
so I don't have to object? 

MR. SCHWARTZ: Yes, payments are advances. 

Q -- have any possible sources from which they 
might borrow been discussed? 

A No. 

it it it 

326 * * * 

Q I would like to know whether, other than the 
entities or individuals who Mr. Davis has previously indi¬ 
cated advanced money one way or the other, for purchase 
of stock, are there any other individuals who advanced 
money'for the purpose of purchasing stock by D-Z, of NJB, 

of course? 

i 

A Withou' frustrating you, I really don't understand 

what you are after. I am glad to answer it. 1 just don't 
understand the question. 

Other than those people stated in the 13D, and 
other than the Columbia National Bank and other than the 
margin accounts that we said? 

Q That's right. 

A I know of no other stock purchased other than for 
cash. 

Q 

A 


Thank you. 
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Mr. Davis, tha various 13D filings by D-Z. in 
raspact of holdings of NJB, ara signad either by you or 
by Mr. Zinaarnsn; rafarring to tha original 13D and tha 
four ajaandnants which have, to your knowledge, to data 
baan filadT 

A I think Mr. Backar signad ona. 

Ml. WILD: Won't tha racord spaak for itsalf 
as to who siguad it. Can wa nova onto tha naxt 
question or to this — 

Q Who, to your knowladga, has supplied tha in¬ 

formation which is contained in tha fora 13D filing and 

aaendaentsT 

MR. KILL: All tha inforaationT 

c 

MR. SCHWARTZ: All tha people and all tha 
information, ona by ona. 

A In tha original 13D, if you hand it to aa. 

Q (Handing.) 

MR. SCHWARTZ: Let tha racord reflect that 
1 aa showing tha witness Defendant Trustee's 
Exhibit 7 for identification. 

A As to tha individuals, each ona, Bruce Davis, Jerome 
Zimmerman, Ralph Backar and Saul Backer, each provided 
their own background information. As to tha promissory 
notes, I think Mr. Zimmerman supplied that to our attorneys. 
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who prepared the 13D. I believe I supplied the off cers 
and directors and the voting stock. I supplied the letter 
agreement with Security and Cantor, Fitzgerald. The 
record of stock purchases were forwarded by Cantor, Fitz¬ 
gerald to our attorneys as the purchases were made. I 
supplied the information as to our intentions now contem¬ 
plated in -- now or to be contemplatec. in the future. 

I think, other than the attorneys filling in what¬ 
ever legal matter, which they extracted from myself or 
Mr. Zimmerman, I think that is about it. 


Q Mr. Davis, you have testified as to the items 
which appear on the 13D, except for the item, "contract 
arrangements or understandings with respect to the 
securities of the issuer", who supplied the information 
contained in that item and, specifically, the statement, 
"neither D-Z nor any of its officers or directors are a 
party to any contracts or arrangements or understandings 
with respect to any persons or securities of NJ£> except 
that" and then you described the Cantor, Fitzgerald 
undertaking. 

A I think I probably supplied that. 

Q You did. 

Directing your attention, first, to Defendant 
Trustee's Exhibit 8 for identification, which is amendment 
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2 of Schedule 13 and specifically Page 2 thereof, at the 
top, and I am showing it to you, there is a list of 
dates and amounts, and at the bottom of that listing a 
statement in the text: "Except for the purchase made on 
April 22 which was over-the-counter, all the above pur¬ 
chases were made on the American Stock Exchange." 

Who supplied the information reflected in 
that statement? 

A I believe Cantor, Fitzgerald. 

Q Did you believe that information to be true7 

A Yes. 


Q Did you sign this amendment No. 1 in the 13D? 
A I guess so. I don't have a copy of it. 

MR. WILD: Let the witness see if it has a 

signature. 

THE WITNESS: No, it is noi: a signature, 
just a conforming 

Q I now show you Defendant Trustee's Exhibit 17 
for identification, the fourth amendment to 13D and spe¬ 
cifically direct your attention to Pages 1 and 2 thereof; 
Page 1 shows a list of dates and a number of shares, also 
reflecting purchases made by D-Z; Page 2 contains the 
following matter: "All of the above purchases were made 
on the American Stock Exchange except for the following 
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portions made over-the-counter." There then follow a 
total of five dates of purchases and «. total number of 
shares purchased of 97,200 shares. 

Of those 97,200 shares, 8S,000 are made on or 
before May 28, 1974. 

A What is the question. 

Q Did you believe that infoimation to be true 
when you signed the 13D amendment? 

A Yes. 


Q I show you again Defendant Trustee's Exhibit 
8 for identification, which indicates the purchases made 
on May 24 and May 28, which were made on the American 
Stock Exchange. Is that not so? 

MR. WILD: The document speaks for itself. 

Q Do you have any explanation, Mr. Davis, for 
the inconsistency between the statements in the two docu¬ 
ments as to how the purchases or on what market or Exchange 
the two purchases were effected? 

A I have. 

MR. WILD: Let us have an opportunity to examine 
the document to see if, in fact, there is an incon¬ 
sistency. 

Off the record. 

(Discussion held off the rocord.) 
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MR. VILD: May I have the question read back. 
(Last pending question read.) 

Q Can I have an answer to that. 

A I have no explanation as to the reason for it. 

Q You previously testified, Mr. Davis, that the 
language in Iteai 6, Page 5 of the original 13D, which is 
Defendant Trustee's Exhibit 7 for Identification, stating 


that other than the Cantor, Fitzgerald contract or under¬ 
standing, there was no contract, arrangement or understand¬ 
ing with any person with respect to any securities of NJB. 
To the best of your knowledge, was that statement ever 
modified or amended in any subsequent filing? 

A I don't think so. 

Q Specifically, has it ever been modified or 
amended in any subsequent filing with respect to the 
agreement with Georgeson Company, marked Defendant 
Trustee's Bxhibit 22 for identification? 

A I don't know. 

Q You have never signed any filing or -- 
A I might have -- unless I had all the filings here, 

I don't know. I only know that the Georgeson letter was 

sent to our attorneys who filed these things. 1 as not 
sure. 


25 l< 


You also testified that the information con- 
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tained in Itea 4 on the original 13D, vhich is Defendant 
Trustee's Exhibit 7 for identification, relating to the 
purchase of stock transaction was supplied by yourself. 

I direct your attention specifically to the statement on 
Page 2, running over onto Page 3: "Depending on future 
circuastances not now known, D-Z may take such action from 
tiae to tine as it any deea appropriate in light of future 
developaents in order to obtain control, of NJB for the 
best interests of NJB. Such actions atiy include: one, 
acquisition of NJB shares — M with matter following, which 
I have deleted. 

A What is the question. 

Q I just want to show it to you. (Handing.) 

To the best of your knowledge, has that state¬ 
ment ever been modified or amended in any subsequent 
filing with the Securities and Exchange Coaaissiont 
A I don't recall any modification. 

Q Directing your attention to Defendant Trustee's 
Exhibit 17 for identification, which is amendment No. 4, and 
particularly to the words in Item 3 on Page 1: "An addi¬ 
tional $62,500 was borrowed from a bank and secured by a 
pledge of 2S,000 NJB shares which are not otherwise encum¬ 
bered- " 

To what loan does that sentence refer? 
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A Columbia National Bank. 

Q When was that loan made? 

A I think it was in May sometime; I am not sure. 

Q Can you account for the fact that although that 
loan was made in May, it does not appear in any filing 
until the one dated July 17, 1974? 

MR. WILD: Objectionable, argumentative, but 
the witness may answer, if he knows. 

A I think it appears before that date. 


•*'335 * * * 

MR. SCHWARTZ: Would you please mark. Mr. 
Reporter, the letter dated March 15, 1974 on the 
letterhead of Security Management, addressed to 
Jacob M. Cath, which is a letter of four pages. 

(Above~described document herein marked 
Defendant Trusteed Exhibit 25 for identification, 
this date.) 

Q I show you Defendant Trustee's Exhibit 25 for 


25 


identification, and ask you if you recognize this letter? 
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A Y«s, I do. 

Q Can you identify it?’ 

A It is a letter I wrote to Mr. Cath. 

Q You sent it to him on the elate shown on the 
letter? 

A Yes. 

Q Did you receive any reply froa Mr. Cath? 

A No. 

Q Were copies of this letter sent at the sane 
tine as the letter to Mr. Cath or to any other person or 
persons? 

A No -- I take that back. I night have sent Ron Levin 
a copy. I don't remember. He is a neaber of our Board of 
Directors. 

Q Did you draft this letter yourself? 

A Yes. 

Q Did you receive any assistance from any person 
in drafting it? 

A No. 


* 


* 


* 
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MR. SCHWARTZ: Mr. Reporter, will you please 
■ark the letter dated March 22, 1974 on the letter 
head of Cantor, Fitzgerald 4 Co. addressed to 
Bruce R. Davis, which is a letter of two p.rges, 
countersigned by Mr. Davis on Page 2. Please nark 
that as Defendant Trustee's Exhibit 28 for identi¬ 
fication. 

(Above-described document herein marked 
Defendant Trustee's Exhibit 28 for identification, 
this date.) 

Q Mr. Davis, I show you Defendant Trustee's 
Exhibit 28 for identification, and ask you if you can 
identify that document? 

A It is a letter I received from Cantor, Fitzgerald, 
the first of the letters. 

Q How many other letters were there? 

A I believe there was one April 16, one April 24 and 
the finalization, I think, was April 25. 

Q Is the signature on the second page of that 


letter, your signature? 
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21 


22 

23 

24 



MR. SCHWARTZ: Please sari: as Defendant 
Trustee's Exhibit 30, Mr. Reporter, a copy of a one 
page letter dated April 16, T974, addressed to Mr. 
Davis and showing a place for the signature of 
William P. Miller. 
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(Above-described document herein marked 
Defendant Trusteed Exhibit 30 for identification, 
this date.) 

Q Mr. Davis, I show you Defendant Trustee's 
Exhibit 30 for identification, and as!t you if you can 
identify it? 

A It is a letter addressed to me from Mr. Miller rela¬ 
tive to our understanding. 

MR. WILD: In light of your now locating 
this document, I take it you are withdrawing the 
earlier request? 

MR. SCHWARTZ: Since we have located, in the 
documents produced by Cantor, Fitzgerald, the copy 
of the letter of April 10, 1974, I withdraw the 
demand from plaintiff for the copy of that letter. 

MR. WILD: Thank you. 

Q Ur. Davis, was the letter of which we have 
just marked a copy. Defendant Trustee's Exhibit 30 for 
identification, signed by Mr. Miller and agreed and 
accepted to by yourself? 

A I don't recall. 

Q I showyou Defendant Trustee's Exhibit 17 for 
identification, this is the amendment No. 4 to 13D and, 
specifically, to Page 2 thereof, indicating that the last 
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purchase o£ NJB shares by D-Z was made on July 13, 1974 
in the anount of 7200 shares, has D-Z iiade any purchases 
of NJB shares since that date? 

A May I see that? 

Q (Handing.) 

A The last purchase shown is July 15. 

Q I stand corrected. I was looking at the wrong 
page of 13D. 

The last purchase shown is on July IS, in 
the anount of 400 shares? 

A That is right. 

Q Have any purchases been nac.e by or on behalf 
of D-Z subsequent to that date? 

A Yes. 

* 

Q What purchase or purchases was that? 

A I believe there were two purchases, and I don't 
know the exact aaounts because I haven't seen the confir¬ 
mation yet. 

Q To the b° s * of your knowledge, what were the 
two purchases? 

A One was 4,000 shares and one was 2,000 shares. 

Q What were the date or dates of those purchases? 
A I believe it would be the 16th or 17th. I believe 
is right - - last Tuesday or Wednesday. 
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Yes, I believe it is either the 16th or 17th. 

Q How were those purchases paid for? 

A They haven't been paid for. 

Q How will they be paid fori 
A Cash. 

Q Whose cash? 

A It is through Hayden, Stone, but I haven't seen 
the confirmations, so I don't know. 

Q How were they to be paid for? 

A If it is on aargin account, it would be on nargin; 
if it is on cash, it is cash. 

Q With respect to those purchase or purchases 

which had been aade for cash and not on margin, what is 
the source of the cash? 

NR. WILD: What is the source of the cash? 
NR. SCHWARTZ: Yes. 

NR. WILD: I object to the fora of the ques¬ 
tion. 

A You aban what is -- 
Q Go ahead. 

A -- well, whatever cash D-Z doesn't have, as 1 said 
before, I will either advance Security Nanageaent or 
Ralph Becker or Saul Becker will advance. 

Q Have you at any time issued any instructions 
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to an/ person or entity authorizing then to nake any 
special voluae of purchases of NJB shares? 

MR. WILD: If the witness understands the 
question, I will not object. 

A Just be a little more specific. I an not sure I 
understand. 

Q Have you given any instructions to any person 
or entity to purchase NJB shares without further consulta¬ 
tion with you? 

A Yes. 

Q When? 

A Originally, when I started purchasing through 
Cantor, Fitzgerald. 

Q When was that? 

A April. 

Q Is that instruction still :ln effect? 

A No. 

Q Bhe t was the instruction rescinded? 

A Friday. 

Q Which Friday? 

A Whatever last Friday was. 

MR. KILL: It was by court order. 

MR. WILD: It was in connection with •• 

A 


July 19. 
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Q On July 19, and what did you tell Cantor, 
Fitzgerald on July 19T 
A Cease purchasing. 

Q What had been the instruction prior to July 19T 
A Instructions were that if the stock cane up to 4,000 
sharer cumulatively in a day, they could purchase without 
consulting ne at the narket. 

Q Was there any ceiling on the nunber of shares 
which they night purchase in that fashion other than a 


daily ceiling7 


A The agreement was day by day; if they went over. 
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they would have to get siy consent on the next day. 

Q When you say, "if they went over'*, what do 
you mean? 

A If they purchased in one day, 10,000 shares and 
got ay permission and agreed and consummated it, the next 
day before they begin purchasing, they'd find out about 
the purchasing ability. 

Q Are you aware, Mr. Davis, that on July 19, 
Judge Duffy entered an order staying purchases of NJB 
shares by you or on your behalf? 

MR. WILD: Off the record. 

(Discussion held off the record.) 

A Yes. 
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Q Have you coanunicated your knowledge of that 
order to any person or persons? 

A Yes. 

Q To whoa? 

A Cantor, Pitzgerald. 

Q To anybody else? 

A Yes. I think I told Saul Becker. 

Q Anybody other than Mr. Becker and Cantor, 
Fitzgerald? 

A Not to ay knowledge. I don't remember anybody else. 

Q Are you aware that, by the saae order. Judge 
Duffy stayed all solicitation of proxies or consents to 
the calling of the aeeting of NJB pries? 

A Yes. 

Q Have you connunicated your knowledge of that 

fact to any person? 

A I night have said it to Cantor, Fitzgerald. 


* * * 
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MAURICE J. BRICK. PETER E. SIMON, 

NORMAN BRASSLSR, CHARLES CILLER, BBR3EP.T E. 

HARPER, DR. , 'JORDON NcKIHLEY, JAMES 3. 

MOSELEY III, JACK Q. TAYLOR, DALLAS 3. 

TOWNSEND, JR., and NJB PRIME INVESTORS. 

Defendant.!, 14 Civ. 2375 

(I.B.W.) 

• and- 


SECURITY MANAGEMENT GO. , INC., CANTOR, 
FITZGERALD i CO., INC., BRUCE R. DAVIS, 
JEROME ZIMMER!iAN, RALPH M. BECKER, SAUL 
I.SVOW, HAROLD B. LEVIN, HARVEY 
JACOBSON., and SEYMOUR WEINBERG, 

Additional Defendants 
to Counterclaims. 


DEPOSITION of WILLIAM SCHWARTZ, 

taken pursuant to Notice and Adjournment, held 

at tho offices of Wachtell, Lipton, Rosen t 

K&ts a Eoqs.„ 299 Park Avenue, New York, New York 

BENJAMIN REPORTING SERVICE 
5 Beckman Street 
New York, New York 10036 
374-1138 








A 9'J5 

Excerpts from Deposition of William Schwartz 

2 

on the 2^th day of July, 197^, at 10:00 a.m. 
before Irwin H. Benjamin, a Notary Public 
of the State of New York. 

oOo 
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ANDERSON, RUSSELL, KILL & OLICK, ESQS. 
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BY: LAWRENCE KILL, ESQ., 

Of Counsel 

WACHTELL, LIPTON, ROSEN & KATZ, ESQS. 
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BY: MICHAEL W. SCHWARTZ, ESQ., and 

BERTRAM N. KANTOR, ESQ., 

Of Counsel 
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Attorneys for NJB 
919 Third Avenue 
New York, New York 10022 
BY: MICHAEL W. MITCHELL, ESQ., 

Of Counsel 
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WILLIAM SCHWARTZ, called 

as a witness, having first been duly sworn by 
the Notary Public, was examined and. testified 
as follows: 

EXAMINATION BY 
MR. KANTOR: 

ft State your full name and present home 

address for the record, please. 

A William Schwartz, 63 Meade Street, Hempstead, 

New York. 

ft How old are you, Mr. Schwartz? 

A I an ^ years old. 

ft And by whom are you presently employed? 

A Cantor, Fitzgerald & Co., Inc. 

ft And what Is your Job title? 

A My Job title is Vice President. 

ft How long have you been employed by Cantor, 

Fitzgerald? 

A Approximately four years. 

ft And how long have you been a vice 

president? 

A Approximately three years. 

ft Could you just briefly describe your 

duties as a vice president of Cantor, Fitzgerald at the 
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present time? 

A At the present time I am trading over the counter, 

in certain special securities, such as warrants, con¬ 
vertible bonds and other kirls of securities. 

ft Are you registered as a broker with the 

NASD and the Securities and Exchange lommisslon? 

A With the NASD, yes. 

ft How about with the Securities and Exchange 

Commission? 

A I am not sure whether that requires a registra¬ 

tion. 

ft ^ Noif, prior to becoming an employee of 
Cantor, Fitzgerald, can you just briefly describe to 
me your prior experience, if any, in she securities 
industry? 

A Prom 1967 through 1969 I worked for Arnold 
Bernhard & Co., Inc., publisher of the Value Line 
Investor Servioes. 

ft In what capacity, sir? 

A I was editor, publisher of the convertible 

service. 

ft Did you have any other work experience 

from 1969 to — prior to 1967, rather, in the securities 
industry? 
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A Yes. 

Q What was that, sir? 

A. 1965 to *67, for approximately one year I was 
employed by Arthur Weisenberg and Company, member of 
the New York Stock Exchange. 

<4 In what capacity, registered representa¬ 

tive? 

A No, I was in the research department. 

Q How about any job experience in the 

securities industry prior to the Weisenberg position? 

A Between 1961 and 196*1 I was president of 
Investment and Management Compass, an investment advisor, 
registered with the SEC, and published investment ser¬ 
vice on convertible securities. 

4 I take it in the period 1964 to 1966, 

you were out of the securities industry? 

A I was not in the securities Industry as such. 

<4 How about prior to 1961, did you have any 
Job related to the securities industry or any facet of 
the investment business? 

A No. 

Q Are you a college graduate, sir? 

A Yes, sir. 

<4 When did you graduate college? 
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A. 19*12. 

Q Do you have any poet graduate degrees? 

A. No. 

Q Your degree, I take it, it is a Bachelor 

of Arts? 

A. Bachelor of Business Administration. 

Q What school is that, 3 ir? 

A. City College. 

4 Have you taken any academic courses on a 

nonmatriculated basis relating to the uecuritles industry, 
securities law, securities regulation, since you 
graduated City College? 

A. No. 

Q Are you aware of the fact that Mr. Orbe 

of your company has v»een deposed previously in this 
action? 

A. I am aware of it. 

Q Have you read all or any part of Mr. 

Orbe's deposition transcript? 

A. I read a part of it. 

Q Do you remember what part you read? 

A. A few pages. 

Q Waa it a part that mentioned you by name? 

A Yes. 
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4 Nov, to whoa, if anyone, do you report, 

Bir? 

L In most oases, I report to our president. 

G And bis name is whatT 

A. B. Gerald Cantor. 

* * * 


16 * * * 



G Have you ever hoard of a company called 

D~Z Investment Company? 

A. Yes. 


* 
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Q When did you first hear of It'/ 

A. I read it In the newspapers. 

Q When was that? 

A I would say it was around Nay of 1974, an article 

in the Vail Street Journal. 

4 Vas that the first time you ewer heard of 
an entity called D-Z Investment Conpany, Inc.? 

A. Tes. 

4 Prior to reading that article, were you 

aware that Cantor, Pitageraid had a client by whatever 
name it night be, who was interested In acquiring shares 
of NJB Real Estate Investment Trust? 

A. Tes. 

Q And what was your understanding as to the 

name or names of this client who had this Interest in 
NJB? 

L My understanding it was Bruce Davis. 

Q Did youever hear the name Security 
Management Company in that connection? 

A. I nay have read it in the newspapers. 

Q Now, when you read this article, whenever 
you read it, about D-Z Investment Conpany, did you 
realise that D-Z Investment Conpany was sonehow related 
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A. Yet. 

Q When did you first hear that Mr. Davis 
was Interested In acquiring sous Interest in BB Real 
Estate Investment Trust? 

A. Probably in February or March of 197*- 

q And could you tell me how you learned 

this? 

A. I believe I was in Bill Miller’s office; seed¬ 
time in February; and he introduced ne to Bruce Davis, 
a client of his; and there was soae brief talk about 
his interest in REIT investments. 

q Do you reaeaber anything about what was 

said about Mr. Davis' interest In REIT's? 

A I recall the gist of the conversation was that 

Mr. Davis thought they were grossly tindervalued, and 
he might have an Interest of taking substantial posi¬ 
tions in several of then. 

Q Do you recall anything else said by any¬ 
one else at this meeting in Nr. Miller's office? 

A Mr. Miller indicated to ae that he would like 

to put Mr. Davis in touch with potential partners who 
night be ai)le to contribute capital. 

Q Was anyone else present at this ae ting, 

besides yourself. Miller and — when I say "aeeting," 
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I don't moan in & formal sense; I mean three people In 
the room. Was there anyone else In the room besides — 

A I don't believe bo. 

Q Do you recall anything else that was said 
at this meeting? 

A. I was asked whether I knew an j body who night 

have an interest in contributing capital for such a 
venture, and I told him I would think about it. 

Q> Do you recall anything else that was said 
at this particular meeting beyond that? 

A Ho. 

Q, Did you thereafter suggest anyone who 

might be Interested in contributing capital for this 
possible venture? 

A Tee. 

Q And who was that? 

A Barry Sllverstein. 

4 And what did you do, did you communicate 

that name to Nr. Miller, or did you do something else? 

A Since this was not my activity in the firm, I 

told Bill Miller that I would contact Barry Silversteln, 
and ask him whether he had any Interest. 

4 And did you do so, sir? 

A I believe in one of these meetings,Mr. Orbe was 
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in the room, and I told Bill Hiller that Barry Silverstein 

waa in Florida, and ' < told no, well, since Larry Orbe 

was traveling to Florida, that weekend, maybe they 

could get together. 

Q I want to nail down specifically. Did 
you ever call Hr. Silverateln? 

L I call hi* frequently; he is a client of mine. 

ft In any of the conversations you had with 
Hr. Silverateln, did you mention the fact that you had 
a Hr. Davis, who was Interested in REITs to Mr. 

Silverateln? 

A. I didn't mention Mr. Davis' name to Mr. Silverstein. 

ft Did you mention you had a client whose 
identity you didn't disclose? 

A. I didn't indicate it was my client, but I told 
him it was a client of the firm who was interested in 
REITs. 

ft Did you tell him that Mr. Orbe or someone 

else from your office might be in touch with him in 
that regard? 

A. Yes. 

ft And thereafter, did you play any part in 

attesting to bring together Messrs. Silverstein and 
» with respect to possible Interest in an REIT? 
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K No. No. 

Q Did you do anything else from whatever 

this was at the end of Pebruary or March, up until the 
beginning Oi. une, with respect to Mr. Da via or Mr. 
Davis' Interest In any REIT? 

L No. 

4 Is it a faiT characterisation that you 

played no part at all in any of the nativities of 
Cantor, Fitzgerald with respect to Nr. Davis which night 
have eventuated In the Months of March, April and May? 

L That is correct. 

Q Now, when, if any, did you have any con¬ 

tact, again, with Fir. Davis, or Mr. Davis' conpany, 

D-Z or Security Management, with respsot to NJB prime? 

L You are talking now about before — before you 

talked about negotiations, and now you are talking 

about a contact. 

Q What I aa trying to ascertain, I aa not — 

k I may have said hello to Bruce Davis, if he was 

in the office. 

Q Other than the fact that you may have 

casually waved to him as he went into the office, when, 
if ever, did you have anything to do with not only 
Davis, but anything to do with NJB and Davis buying any 
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shares In NJB or having any interest In NJB? 

Do you understand the question, sir? I 
an not trying to triek you, sir. 

A We are eliminating just saying hello. 

Q Casual waving to people or acknowledging 

their presence. 

A. My next contact with NJB was on June 13. 

Q Okay. 

Just so we can go back, and there Is no 
confusion here, In the months of March, April and May, you 
had no conversations with anyone in Cantor, Fitzgerald 
or outside Cantor, Fitzgerald with respect to Davis 
and/or NJB; is that right? 

A. That's right. 

Q Now, on June 13, you again had a contact 

with Davis and/or NJB, and what was that, sir? 

A The contact was in reference to NJB stock, and the 

oontact was with Bill Miller. 

Q And could you tell me what happened, did 

you go into Mr. Miller's office at that point? 

A No. 

Q Where did this — was there a discussion 

between you and Mr. Miller at that time? 

A Yes; Bill Miller stopped by my desk, it was late 
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in the evening, and handed me a list of names. 

ft And did he say anything to you? 

A. He said, "Here 1 9 some holders of NJB stock. We 

would like to buy some shares. Why don’t you make some 
calls, and see if you can buy some stock." 

Q Were you aware in the poriod in which you 

had any contact or direct involvement in the matter, 
that Mr. Davis and/or this entity of his, waB attempt¬ 
ing to acquire NJB shares, other than whatever you 
learned by reading the newspapers? 

A, The only information I have is what I saw in 

the newspapers. 

ft In other words, you were not aware, I 

take it, from general office gossip or going out to 
lunch with them, that in fact. Cantor, Pltsgerald had 
undertaken a relationship with Davis to act for Davis in 
certain respects in relation to possible acquisition of 
NJB shares? 

MR. KILL: I will object to the form of 
the question. 

But you may answer. 

A. I have no specific information about it. 

ft Now, did Mr. Miller say anything else to 

you on this occasion other than what you have Just 
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testified to several Moments ago? I am talking about 
the evening of June 13* 

K Yes. I think I might have asked him, "What the 

hell is going on?” Because I saw the story on the tape 
that day, that the annual meeting took place, and Bruce 
Davla was unsuccessful in getting what he was after. 

I think there was some lawsuits. He was unsuccessful. 

Q And what did he say to you, if anything, 

in response to that colloquialism you just testified to? 

MR. 3RAININ: So ts to save time on the 
record, when Mr. Kill objects ac to form, put 
me in as objecting as to fora. 

MR. KAN TOR: You have ;$ot it. Any time 
ha objects, I stipulate you object. 

MR. BRAININ: Thank you. 

A. To the best of my recollection, he told me that 

there was a possibility of calling a special meeting 
of shareholders, if 20 percent of the stock was In 
favor of such action. 

Q Do you recall anything else that either 

you said to Mr. Miller or Mr. Miller said to you on the 
evening of June 13, 1974 with respect, to D-Z and/or NJB? 
A. I don r t recall any specifies. 

Q Now, did you ask Mr. Miller or did Mr. 
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Miller tell you how many eha.reB you could acquire of 

NJB? 

A. I asked Mr. Miller how many I could buy. 

ft And rhat did he say? 

A. He said, ^Buy five to 10,000 shares." 

ft In total or in any single time period? 

A I assume it was juct a transaction, to buy five 

to 10,000 shares. 

ft It was your understanding that you were 

to acquire a total of five to 10,000 shares, and no 
more; is that right? 

A. Well, I don't know what would follow that. My 

Initial instructions was to buy five or 10,000 shares. 

ft Within ’ahat tine perioc? Was this within 

the next day, two daye, week? 

A. There was no discussion of a time limitation. 

ft Old Mr. Miller say If sore than five to 

10,000 are available, you should go back to him or to 
Mr. Orbe or to anyone else? 

A. Well, it was understood that if whatever contacts 

I had about buying shares, I would discuss it with him, 
if it was beyond the five to 10,000 authorisation. 

MB. KILL: By "him," you mean Mr. Miller? 
THE WITNESS: Tea. 
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MR. KILL: Because you mentioned Mr. 

Miller and Mr. Orbe. 

BY MR. KANTOR: 

Q Mr. Orbe was not present at this dis¬ 

cussion, was he? 

A. I don’t believe Mr. Orbe was involved in this. 

Q How about Mr. Davis, was he present? 

A. No, air. 

MR. KANTOR: Let me nark as 31, eight 
pag «3 of listings of shareholders of NJB prime, 
which lis A i are typed, and wh:.ch then have 
handwriting and various other markings on the 
typed document. 

The eight page 3 , actually consist of two 
lists, page number 1 are NJB shareholders having 
more than 10,000 shares, and pages 2 through 8 
are NJB shareholders having 1,000 to 10,000 
shares. 

(Eight pages of listings of shareholders 
of NJB prime, were marked as Defendants’ 

Exhibit 31 for identification, as of this date.) 
BY MR. KANTOR: 

q Now, Mr. Schwarts, I place before you 

what has been marked as Exhibit 31 for identification. 
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addressing yourself to the typed portion of the docu¬ 
ment only , is the typed portion of Exhibit 31 the docu¬ 
ment that Mr. Miller gave you on the evening of June 13? 
1 Yes * 

ft And at the time you received Exhibit 31, 

was there any handwriting on it that you recall? 

A. To the best of ay recollection, the only soript 

on these pages was the notation on page 1, which indi¬ 
cates 5 ^ 6 . 150 . 


* * * 
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BY MR. KANTOR: 

4 Keep that in front of you, the copy 

narked Exhibit 31, and I will keep this one. 

Do you know, cir, who prepared the 
euenary listing. Exhibit 31? 

A I do not. 

4 When Mr. Miller handed you this document, 

did be tell you froa whenoe it oaae? 
ft. No. 

4 Now, thereafter, did you place handwrit¬ 
ing on what has been narked as Exhibit 31? 

A. Yes. 

4 Can you Just run through the eight pages 

and tell as if there is any hand»*it lag or narlilngs on 
this paper in anyone's hand other than yours? 
ft. I mentioned on page 1 — 

4 The 5*16,150. 

A. Yes. 
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A. There is no other handwriting but ay own on these 
pages. 

d Now, can you tell us the time period or 

approximate time period in which you placed whatever 
marks you In faet placed on this docunent? 

L I believe the notations I made were done on 

June 14, June 17* June 18. 

d Let's stop right there. 

You appear to recall quite specifically 
that you had this discussion with Nr. Miller on the 13th 
of June? 

L Yes. 

d And thereafter, you placed these narks 

on the paper In the tine period of June 14 through 18. 

Is there any reason why this is apparently 
vivid in your Bind? 

k Well, the notations speak for theaselves. Some 

of the notes have dates alongside of then, 6-14, 6-17, 
6-18. 

d Could I Just look at your Hat for a 

second. 
k Yes. 

d There is some writing on the bottom of 
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Can you decipher that aa beat you can. 

It 18 a very faint writing, I would admit. 

A As beet I can, when I started to make calls, I 
Jotted down the bid and aok price of NJB prime, five 
and three-quarters, four and & quarter. 

Q There seems to be some writing on the 

right of that. Can you tell me what that la. It la 
extremely faint. 

A. I could possibly get that from the original. 

Q Okay. 

And underneath this handwriting, 6 net, 

I guess, is that it? 

A. Yes. 

Q What did that mean? 

A With a bid and asked on the floor of five and 
three-quarters, six and a quarter, I must have dis¬ 
cussed with Nr. Miller what I can pay for the stock, 
and he told me, "Pay the market,” whloh In this case 
would be around six. 

4 W® are still now on the discussion of the 

evening of June 13; Is that right, with Mr. Miller, or 
was this a subsequent discussion? 

A It might have been the following morning. 

Q Now, at the time Mr. Miller gave you these 
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two lists which have now been narked as Exhibit 31, 
did he give you any instructions or advice as to the 
purposes to which you could put this list or lists? 

A. No. 

ft Did he In any way — 

L Other than to buy stook. 

ft Did he in any way tell you don't use this 

list for such and such a pur^jse or such and such a 
purpose? 

i There waa no discussion about it. 
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4 Did Nr. Miller at that tine, advise you 
in words or In substance as to thing;} that you could 
not use the list for? 

L He did not. 

4 Subsequent to this dissusslon on the 

evening of June 13, did you have any discussion with 
Mr. Miller, again, as to your wo of this list or lists. 
Exhibit 31? 

A. No. 

4 Did you have any dlsoussions with Mr. 

Orbe — 

H Subsequent you said? 

4 Subsequent to this June 13 evening, did 
Mr. Miller thereafter take up the subject of these 
lists and what, if anything, you could do with these 
lists? 

A. Tea, I believe there were discussions on June 18. 

4 And who else was present at this discussion? 
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A To the beet of my recollection, no one else was 
present. 

ft Where did this discussion take placet 

A In ay roou. 

C, You mean the trading root ? 

A Yes. 

ft What hour of the day, if you remember? 

A I don’t recall the ezaet hour,. 

ft And what did Mr. Miller say to you and 

what did you say to him? 

L I believe the gist of his instructions were — 

ft Hang on for a second. 

Do you remember any specific words that 
he actually used? We will get to the gist later, 
i No, I don e t recall the epeolflc words. 

ft You don't recall spacifically what he said 

to you and what you said to him; la that correct? 

A That's correct. 

ft Now, do you recall the substance of the 

conversation? 

A Yes. 

The substance was that I was not to use 
the list for the purchase — for the purpose of buying 
additional shares. 
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4 How long did this conversation take place? 

In other words, was it a half hour, five minutes, as 
best you remember? 

A. Maybe one minute. 

q Do you recall anything you said to him or 
the gist of anything you said to him at this particular 
meeting? 

A. Ho. I think he said he will get back to me in 

a little while. He had something else to do, and I had 
something and I had something else tc do. 

4 Now, have you had any subsequent conver¬ 
sations with Mr. Killer from June 18 up to and including 
the present time, concerning your use of the lists which 
havi| been narked as Exhibit 31? 

L ^ I believe he told me sometime in the afternoon 
of June 18, "You might call a few of the people and 
find out what their attitude toward management." 

q Did this conversation on June 18 take 
place after Mr. Miller had told you not to use the list 
for the purpose of buying additional shares? 

L Yes. 

q So first he told you not to use the list 

for the purpose of buying additional shares, and then he 
had this subsequent conversation with you. 
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A. Yes. 

Q Do you recall the sequence, was It within 

a matter of minutes? Was it within a matter of hours? 

A As beat I recall, it might ha^e been four or five 

hours. 

d Would it be fair to saj that this first 

conversation was taken place in the atoming, and the 
second conversation took place in the afternoon? 

A That’s fair. 

Q Did you have any other conversations on 

June 18 with Mr. Miller about this list'.-’ 

A. No. 

4 Now, did you have any conversations with 

anyone else at Cantor, Fitzgerald aboit this list other 
than Mr. Miller in the period June 13 to June 18 ? 

A Yes. 

4 Whom did you have conversations with about 

the list we are talking about? 

A On June 14, I had a conversation with Mr. Orb®. 

Q Mow, when did that conversation take place, 

when and where? 

A I believe it took place in Mr. Orbe’s office. 

Q Who initiated the discussion? 

A 
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4 You went Into Orbe*s office? 

Yes. 


(Continued on page 37.) 
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Q Rather than him asking you to cose in? 

A Yes. 

Q ifhy did you initiate this discussion; 

A I told Hr. Orbe that there were naiy noniaae 
na«es on the list. I didn’t want to vast* ay ti’se. Does 
he ha 1 ?® any iceas of nsaes I could evoid calling tc sr.vo 
ayself sor*o tisie. 

Q Okay. And what did Mr. Orbe say to you? 

*«* 

A Mr. Orbo th;.-rbic through the list fith ae P and 
pointed out to possibly half a dozen raves that it 
probably vou/da’t pay for ne to call these nanes. 

Q Did Mr. Orb® tell you why it wouldn* i 
pay for you to ca?l these particular people? 

A There night have been two -- a discussion of two 
possibilities. Nunbor on®, the nanes represent©i nanago- 
nent connected people, who would bo unrcceptive to a 
call fron us, or there Bight be shares that had already 
be 30ld by the holders. 

Q Did Mr. Orbe say anything else to yoj at 
this aeeting about this list, about those lists. Exhibit 
51? 

A There was no other discussion. 

Q Subsequent to this discussion on Juna 14th 
with Mr.’Orbe, have you ever had any discussions with 
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Mr. Orbe about the list froa June 14th up to and 
including today? 

A I believe there was some omissions on ny List 
in that I couldn't find the location of the people, 
and we briefly referred to a larger list of shareholders 
of NJB, and I aade some notations. 

Q When you say "ve, M you are talking about 
yourself and Mr. Orbe? 

A Yes. 

Q When was that, sir? 

A X believe it was on the 14th, possibly the 17th. 

Q Do you recall anything you sight have said 
to Mr. Orbe on either of these occasisns, or it night 
have been one occasion, or anything h» said to you? 

MR. KILL: Other than what he has already 
testified to. 

Q Yes, other than the fact that the two of 
you looked at a larger list, and you night have added 
naaes on your list. Do you recall anything that was 
said? 

A He night have said, do you know any of these people? 
Q Do you recall hia saying anything else to 

you? 

A No. 

Q Other than whatever Mr. Orbe told you, that 
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you have already testified to, do you recall Mr. Orbe 
telling you, giving you any restrictions as to wfc.at you 
could do with this list? 

A No. 

Q Did you discuss this list :in any manner, 
shape or form, with anyone else in the world other than 
Messrs. Miller and Orbe, as you have testified to this 
morning? 

MR. KILL: And counsel. 

MR. KANTOR: Always forget about counsel. 

A No. 

Q Let us turn, if ve can, to Exhibit 31. 

Could you explain to us the significance of, if sny, 
of the X narks on the first page, the iarge X narks 
next to four nanes, is that correct, si.rf 
A All right. 

On the first one. Cede h Company is the nominee 

for the New York clearing house. 

Q Is that what that writing naans to the right! 
A Yes, New York Clearing. Represents holdings of 

possibly dozens of nenber firms, and in was just not 
possible for ne to make the call. 

Q I think we can speed it up,, if I could ask 
you a question at th?s point. Does tho X wean those 
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ware people you were not to contact or you did not 
contact? 

A 1 didn't contact those names. 

Q And you put an X on thero to so indicate? 

A Yea. 

q Can you tell me the reason why vou didn't 
contact Coatru 3 Company? 

A I didn't contact Coatrue, because I believe Mr. 

Orbo told no that they had sold thoso shares. 

Q How about Jay 3 Company? 

A Jay 3 Company is a nominee for Cantor, Fitzgerald. 

And those shares were in our firm name. 

Q How about Tranco 3 Company? 

A I was advised by Mr. Orbe that Tranco « Company 
may have sold those shares, and it would be a waste 
of ay time to call them. 

Q Now, all the other names on the list, other 
than Gerlach 3 Company -- I will amend that. All the 
other names on page 1 with the list, other than the 
ones that have an X next to it and Gurlach 3 Company, 
have a little dash orhyphen to the left of their name, 
what significance, if any, does that dash orhyphen have? 

A I don't think the dash orhyphen has any significance. 
Q In the right-hand corner, there is some 
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mubers, sort of next to Coatru % Coapany. Wh^t are 
those numbers all about? 

A They appear to ba the total of th-? Coratrua shares, 
and the l’raatco shares, 12,110 and 41,21^. 

Q Hour, do you know why you eado that computation? 
A Just eliminating two groups of shares that I 
would not contact because of Mr. Orbe's consent. 

Q Now, you wrote the name Chase next to 
Kudd 4 Company? 

A Yes. 

Q Vfbat was the basis for your writing that 
name down there, and what does it mean? 

A There is a book available to stock brokers 

indicating names of nominees, and who the principals 
are and Kudd translates into Chase Bank. 

Q You understood at the time that you wrote the 

words Chase on there, that Kudd 4 Company was a nominee 
for Chase? 

A Yes. 

Q Did you contact - by Chase, you mean Chase 
Vfainhattan Bank? 

A Yes. 

Q Did you contact any one of those entities, 
either Kudd 4 Company or Chase Manhattan Bank, did 
you contact any of -- 
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A No, I did not. 

Q Next to C.A. England, is written the word 
Chemical, is that Chemical Bank? 

A Yes. 

Q His England a nominee for Cheaical? 

A It is. 

Q Did you contact either England or Chemical? 
A No. 

Q Next two, I guess it is Houvis ft Company, 
you placed the words "First American Rank," is that 
correct? 

A Yes. 

Q With a telephone number? 

A Yes. 

0 And then you have written something else 
down there. Can you decipher what that something else 
is? 

A W. Urbie Bright, III, vice-president. 

Q Did you talk to that gentlemen? 

A I believe I did. 

Q And you spoke to him on June 14th, is it, 
is that correct? 

A That's correct. 

Q And what is this other writing next to or 
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on top of th© Jua® 14th, and underneath the June 14th? 

A The writing on top of the June :1.4th notation says 

6 too low. 

Q What is the significance tjf the other writing 

there? 

A S/IS, would represent June 18th, W.C. will call. 

Q Did you ever purchase any 3:ock froK Hovus 
8 Coapany? 

A Mo. 

Q Did you have any discussions with Mr. 

Bright, HZ, about whether or not Hoy is 8 Coapany 
would join with th® D-Z interests in opposing the 
existing aanageaent? 

A To the best of ary recollection, I did not. 

Q Did you aention to Mr. Bright in either 
of these two phone conversations — there were two 
conversations with Bright, is that correct? 

A There is one on the 14th, where I got through. 

Q And you did not reach hia on the 18th, 
is that correct? 

A I did not. 

Q In thr? one conversation that you had with 
Mr. Bright, did you aention to hia th# possibility of 
there being a special aeeting called of NJB shareholders? 
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A I don't believe we discussed it. 

Q Did you discuss anything beyond thefhct 
that you represented soaeone who was interested in ac¬ 
quiring the sharos of — 

A I conveyed to hia that I was a buyer. 

Q Did you convey anything beyond that? 

A I don't believe so. 

Q You had no discussions about whether or not 
they would be interested in joining forces with the 
person you represented in the event Uiat they did not 
wish to sell? 

A To the best of ay recollection. I did not. 

Q Did you nontion anything about proxies, 
about soliciting -- about obtaining their proxy? 

A No. 

Q Did you ask then in word*; or substance, 

Mr. Bright, whether or not he would be interested in 
joining with soaeone t hat your coapany represented, in 
ousting present aanageaent? 

A No. 

Q Did you have any discussions with hia at 
that tine about your viow, or the vl<m of your coapany 
or the people you represented as to what you thought 
of present aanageaent? 
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A J don’t believe we discussed na;rageaent. 

Q What, if anything, is the significance 
of the square around the $19,436? I don’t believe it 
bad any significance. 

Q How, there is a telephone nunbe? next to 

4 

Alico Management, is that correct? 

A That's correct. 

Q Did you call soaeone at Alico Managenent? 

A I believe I did. 

Q When was that call Bade, If you can ascertain, 
and who did you talk to? 

A To the best of ®y recollection, that call was 
wade on June 14th, and I Bay have tallied to — I say 
have spoken to a Mr. Dover Dryden. 

Q Now, to the right of the I0 r 000, there is 
scae additional writing. Can you tell ne what that 
writing is? 

A Rogor Sing. 

Q Who is he? 

A Roger King is an investment officer of Gulf Life 
Insurance Conpany. 

Q Did you talk tc hin? 

A I don't believe I got through to hia. 

Q Did you try to call hia on June ISth? 
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A Yes, I did. 

Q Does Mr. King have any relationship with 
Alico Management? 

A I believe he has a relationship. 

Q What is that relationship? 

A I believe Mr. King at tines makes investment 
decisions for Alico Management. 

Q Did Mr. Dryden rofer you to Mr. King? 

A No, he did not. 

Q How did you obtain Mr. King's name? 

A I have done business with Mr. ling before. 

Q Do you know whether Mr. ling owns any shares 
either individually or through some entity? 

A Mr. King is an officer of an insurance company, 

and I believe one of their subsidiaries owns the shares 
that are in the name of Alico. 

Q Now, what was your discussion with Mr. Dryden? 
A I believe I conveyed to him that I was a buyer of 
NJB stock. He indicated that he had no interest in 
selling. 

Q Did you have any discussion beyond that, 

sir? 

A I don't believe so. 

Q w xthout repeating all the questions that 1 
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asked you about Houvis Company, if I ashed you those 
questions, would your testimony be the same, thaJ- you 
had no such discussions with respect to Alico Manage¬ 
ment Company? 

MR. KILL: I will object to the form of 
the question, but in older to expedite the examina¬ 
tion, if you have recollection of the prior ques¬ 
tions, I will pexmit you to answer. 

Q The thiust of it, Mr. Schwaitz is this: 

Did you have any discussions with either Mr. Drycen or 

/ 

anyone else on Alico Management's behalf, relating 
to possible call of a special meeting, proxies, joining 
anopposition group to present management, your feeling 
or the feeling of your client about prosent management, 
seeking to oust present management or anything of the 
like that I asked you about, in relation to Houvis g 
Company? ? am trying to speed this up. 

A My answers would be the same, to the best of my 
recollection, we did not discuss these things. 

Q Now, you have written more or less nett 
to Alico Management Company, to the left, W.I.S., and 
a circle, what does that represent? 

A W.S., those are my initials. 

Q I am sorry, I thought the period was an I. 

Why did you write that In there? 
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A Weil, when I reviewed this list »ith Mr. Orbe, 
and he ashed me to, do I know any of the people on the 

list, it was one that i) had indicated vith ay in: tial 

( 

as my having done business srith him before. 

Q Now, next to Gorlach 8 Company, you have 
written the initials CNA in a circle. 

A Yos. 

Q What does that nean? 

A I believe Gerlach 5 Company is a n^ninee f>r 
CNA, and it is ons of the i teas Mr. Orbe told m® 
would be a waste of time for we to call. 

Q So you. did not call either OJA, Gerl ich 
or anyone representing Gerlach or CNA r is that correct? 

A That's correct. 

Q By the way, when ware these calls 
let me check. I think X have covered it, but boar with 
me for *. second. You have called Houvis $ Coapaay on 
June 14th, and you called Alico Management on June 18th, 
correct? 

A I thick X called Alico Management on June 14th, 

right after Houvis. 

Q Now, on pages ? through 8. you have son# of 
these names in either brackets or circles. For example, 
Baldwin 8 Company, you have bracketed and Xed 
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out, rnd a circle around 5,000 share*. What is the 
significance of that? 

A The first -- th« bracket, I believe, has no aeaning, 
it tras just l doorlla while I was Baking a phono call. 

The circle has no specific iriportance. My notation 
on the left deans that I bought the shares. 

Q And you wrote next to Baldwin § Conpany, 

FHB something or other and ? telephone number, and 
a aau by the nans of 2)don Davis, can you decipher 
the aeaning of all chat? 

A FK3 is ?irst National ’lank of Montgomery. Bldon 
Davis ir. c goritlcreoa i spak* to, 

Q And you 3 poke to Mr. Davi.s on June 14th, 
is that correct? 

A That's correct. 

Q I take it Baldwin fy Company was a nominee 
for the First National Bank of Montgomery, Alabama, 
is that correct? 

A Yes. 

Q What is the meaning of the word "As a seller, 
6-1/8th"7 

A I believe X effered itr for the slock. He indicated 
to me that he wculd sell r.t Ci -1 / 8. 

Q And what did you ultimately buy the stock 
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at? 

A 6-1/8. 

Q Did you say anything to Mr. Davis other 
than that you wanted to buy, and whatever negotiations 
eventuated from your willingness to buy? 

A I believe we had no other discussion other than 
the fact that I was a buyer. 

Q Next to the first name on page 2, Alten 6 
6 Coupany, can you decipher all the writing relating 
to Alten $ Company? 

A Yes. To the right. National Savings 6 Trust 

Company. To the left, an indication June 14th, 6/14. 
VanHouston, that would be the person I spoke with. His 
phone nunber. Not a seller. 

Q There are two telephone numbers, one is 
6S9-S411, and the other is 659-5492. Did you first 

call the bank, and the general number, and then they 

•> 

referred you to the specific numberT 
A I believe that is correct. 

Q And Mr. Van Houston was the man you spoke 
to down there, you didn't talk to anybody else, is that 
correct? 

A That's correct. 

Q Is Alten 8 Company, a nominee for National 
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Savings ft Trust Coiapany? 

A I believe it is. 

Q After you were advised that Alton 4 Coapany, 
and/or National Savings ft Trust Company; were not 
interested in selling, did yuu say anything alsoe to 
Mr. Van Houston? 

A I don't believe I did. 

Q Did they indicate why they were not interested 
in selling? 

A He gave no indication. 

Q Did you sake any statement to Mr. Van Houston 
concerning the possibility of a call of a special Meeting, 
or ousting of aanageaent of NJB? 

A I don't believe I did. 

Q Atru ft Conpany, can you decipher the writing 
next to that na«e? 

A Colonial Bank ft Trust, Phone No. 614-74. 

I spoke to Toni. 

Q Who was a lady, 1 take it? 

A Mho was a lady, girl in parenthesis, and ny 
content "Not now" would indicate that, when I told her 
I was a buyer, she told ho she was not now a sellar. 

And I have a notation "Left nuaiber. She probably asked 
•e f* r ny phone number. 
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Q To the right of the word not now, there is 
a word I can't — 

A Left number, Left, and nuaber j.ign. 

Q Now, after this MS. Toni, which is 

her first naae, told you that they wore not a buyer 
at that tine, did you hare any discussion with this 
lady about the possible call of a special shareholders 

meeting of NJBT 
A I don't believe I did. 

Q Did you have any discussion with this young 
lady about your fira's views or the views of your 
clients about existing aanageaent of NJBT 
A I don't believe so. 

Q Do you have any recollection of having 
any discussion whatsoever with this young lady other than 
your atteapt to buy the shares of Atru g Company, and 
her apparent lack of desire to sell them? 

A No. 

Q Now, Atru 4 Company was a nominee for the 
Colonial Bank I Trust Company, is that right? 

A I believe so. 

Q Next to Atwell I Company, you have written 
the words U.S. Trust. 

1$ that because you learned that U.S. Trust - 
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is that bo cause you learned that Ati’u ft Company *as 
a nominee for U.S. Trust? 

A Yes- 

Q tf.id /<>«;. ca'*.i aayoae at Atwell atd U.S. Trust? 
A No, six. 

Q Aay reason why not? 

A I didn’t get around vo calling the whole list. 

Q Tnere are no markings next to Bache ft Company. 
Did you ever call Bscho h Company? 

A Wo, I did not. 

Q Any rccsor. why net? 

A Generally somber fires will not trade with our 

firm in listed stocks. 

Q Why is that? 

A Member firms are required to go down to the floor 
with all their orders. 

Q Wow, next to Barnett ft Company, you have 
written the initials BT, what is the significance of 
that? 

A It would indicate that it represents Bankers Trust. 

Q Did you have any discussicn with anyone 
at either Bankers Trust or Barnett ft Company as nominee 
for Bankers Trust? 

A I didn’t call. 
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Q Any reason why you didn't call them? 

A I didn't get around to it. 

Q Now, next to the words Bauer ft Company, 
you have written the word Shroader Trust, what is the 
significance of that? 

A Bauer is a nominee for Shroader Trust. 

Q You did not contact anyone at Bauer or 
Shroader Trust, is that correct? 

A No. 

Q Why not? 

A I did not got around to it. 

Q When you say you did not jet around to it, 
is this because Mr. Miller's instructions to you on 
the morning of June 18th to stop seeking to acquire 
stock off this list? 

A No specific instruction, I was told to try to 
buy stock, and I just my judgment as to who I would 
call and who I would not call. 

Q I don't want to go over prior testimony, 
but you had testified earlier in the deposition, that 
on the morning of June 18th, you were told by Mr. Miller 
to no longer use the list for the purpose of buying 
additional shares, is that correct? 

A Would you repeat that, please? 




ss 


2 

3 

4 

5 

6 

7 

8 

9 
10 
11 
12 
13 

M I 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 



A 1039 

Excerpts from Deposition of William Schwartz 

Schwartz 

(Question read) 

A That's correct. 

Q What I am asking you is: You have testified 
now, repeatedly with respect to particular people on 
the list that you didn't have time to call them, and 
what I am asking you is, was the reascn you didn't 
have time to call them, because of yov.r adherence to 
Nr. Miller's instruction to stop using the list to buy 
additional shares? Which instructions was given to 
you on the morning of June 18th? v > 

A I might not -- are we talking about specifically 
about Bankers Trust? 

Q I am talking about specifically Bankers -- 
Schroader Trust, I guess, as well as all the other 
names that you said you didn't have time to call 'in the 
last five or ten minutes of which I think there were a 
half a dozen or so. We can go back over the list. 

Is there any specific reason why you didn't 
call Bankers Trust or Barnett I Company, nominee to 
Bankers Trust? 

A Well, there might have been two reasons why I 
didn't make calls. Number one, I felt a call wouldn't 
be worthwhile for me; in the case of several of the banks, 
I might not have called, because they were clients of 
other traders in our firm. 
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Q To back to ay first question along this 
line,, which was, is the reason that ycu didn't call 
the ones that you apparently were going to call, because 
of Mr. Miller's instruction to you or by request to 
you, use whatever adjective on the noxniag of June 
18th, that you no longer use this list for the purpose 
of acquiring additional NJB shares? 

* * * 


(Question read) 

A The question doesn’t sake sense to ae; I don’t 
know how to respond to it. 

Q Let's Kerch on. Next to idle name of Beck 
$ Conpany, there is a nane and telephone nunber. Will 
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you toll me who this gentlemen is, ani if you sjoko to 
him? 

A Bock 4 Company is a nominee for John Jay Hhein 4 
Company. I believe it is ona of the airues that Mr. Orbe 
indicated would be unfriendly to our call. 

Q That being the case, can you tell no the 
reason why there is a telephone number down theveT 
A Well, obviously, first I got the name that was 
represented by the nominee, and then I reviewed the list 
with Mr. Orbe. 

Q Now, is it your testimony that you did not 
call or you do not recall calling John Jay Rhein 4 
Co., Inc.? 

A I did not call John Jay Rhein 4 Company. 

Q The reason is that you did not call them is 

because of your discussion with Mr. Orb©, that they would 
not be friendly to your call, is that correctf 
A I believe so. 

Q You did not call, I take it, CBWL Baden Stone, 
Inc., is that coirect? 

A That is correct. 

Q Next to the name Calhoon 4 Company, there is 
some writing, can you decipher that for me, pleasef 
A It is an Abbreviation for Manufacturers National 
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Bank of Detroit, I take it? 

A Yes. 

Q And there is a telephone number down there, 
that's their phone nunber, is that correct? 

A Correct. 

Q Who did you talk toT 

A I have a notation that 1 did not get the naae of 
the party I spoke to. 

Q There is a what appears to be the name Vince 
Connings,directly on top of the S500 shares, and there 
is also a notation underneath saying ft/14, W.C. will 
call, did not get naae, and then you lave the naae 
Vince Connings, 6/IE, no sale, does that refresh your 
recollection that you did ultimately reach a Nr. Connings 
on the ISth of June, after being unsuccessful reaching 
anything on the — 

A 1 believe on June 18th, either I called Nr. 

Connings or he called ne, and the gist of the conversation 
was that the stock was not for sale. 

Q Just so the record is clear you did ultimately 
talk to Nr. Connings who is either with the Haaufacturers 
National Bank and/or Calhoon 4 Company,, nominee for 
said bank, and they were not willing to sell to you, 
correct? 

A To the best of ny recollection, that's correct. 
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Q Now, do you recall any corversation with 
either Mr. Connings or anyone else at the bank, about 
anything other than your willingness to buy on behalf 
of soaeone, and whether or not they were willing .to . 
sell to you? 

A I don't recall any specific conversation other than 
the stock. 

Q Do you recall any general conversation? 

A I hare no recollection on that call. 

Q Can you test your memory s little bit. Do 
you have any recollection whether or cot you mentioned 
anything about the possible call of a special meeting 
of NJB shareholders? 

A I don't recall. 

Q Do you have any recollection as to whether 
or not you asked Manufacturers Nations! Bank in words 
or substance to join with your client in opposition 
to present management? 

A I have no recollection of that. 

Q When you say you have no recollection, does 
that mean that you have no recollecticn one way or the 
other or you have no recollection that you had this 
conversation? Do you understand the difference I am drawing 
here? 
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A I have no recollection that we had a conversation 
about a specialaeeting. 

(Recess) 

Q Next to the name Firaat § Ccispany, you 
have written FNB Arizona, that's tho Vim National 
Bank of Arizona,sir? 

A Correct. 

Q Did you contact anyone at that bank 
or this noainee for that bank? 

A I did not. 

Q Any reason for it? 

A I didn't get around to it. 

Q The next naae, First Regional Securities, 

Inc., there is a telephone nuaber and naae there, can 
you decipher the naae of the person you apparently spoke 
to? 

A The naae is a name of a fira called Legg, Mason, 
which is a aeaber fira. 

MR. KILL: Is the question did he speak to 

hia? 

Q Yes, did you talk to anyone froa Legg, Mason, 
or First National Regional Securities, Inc.? 

A I believe I spoke to the telephone operator. 

Q And you did not get beyond the telephone 

___ i 
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operator, is that correct? 

A That’s correct. 

Q Okay. Wo cars now go to the next name. 

Next to Friendly f, Company, there are :jok© initiels 
rfell as soiii© writing underneath that name, cat 
you tell mo what those initials are, what the name is 
and decip* ir your notes. 

(Continued on following pa.je) 
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A NBNAp National Bank of North America. Pat Mooney, 
his phone number 3 6-14, and an indication that he would 
eall. I didn't get through to hi*. 

6-17, will call. 

6-18, I was — and the word says "confer¬ 
ence,” with a question nark. I was told he was In 
conference. 

0 You were told he was In conference, or 
were you making that designation to Indicate that you 
would hare a conference with Mr. — 

A No, I was told he was in conference, and I had 

a question mark, because it looked like he was avoiding 
me after three calls. 

4 Did you ever meet with or have any tele¬ 
phone communication with Mr, Mooney or any other offloer, 
agent or representative of the National Bank of North 
America, or Friendly and Company, as nominee therefor? 

A Ever? 

Q Yes. 

A Are you talking about NJB? 

Q In relation to NJB; all the questions are 

limited to NJB. 

A No. 

Q So the thrust of it is, you never had inny 
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discussion with national Bank of Hovch America or anyone 
on their behalf with respect to NJB, correct? 

A. I mey have left a message wit's Pat Mooney'a 
secretary, giving uia* my name; and indicating ?T was a 
buyer of NJB stock* 

ft Do you recall leaving any message beyond 

what you Just testified to? 

JL Ho. 

ft And to the best of your ^collection, Mr. 

Mooney or no one else on Mr. Mooney's behalf, on behalf 
of the bank, ever got back to you; is that correct? 

A. That's correct. 

ft Next to Kane and Company, you have 

written the word ’’Chase." ?ha a Chase Manhattan Bank; 
is that correct? 

A. Yes. 

ft Kane and Company Is apparently one of the 

nominees for Chase Manhattan Bank; Is that correct? 

A. Correct. 

ft Did you call the Chase or Kane in rela¬ 

tion to NJB? 

L I did not. 

ft And the reaaon for not making the call. 


sir, was? 




A 1048 

Excerpts from Deposition of William Schwartz 

Schwarts 63 

v A I didn't set around to it. 

ft Next to MEBA and Coapany, there are a 
number of notations. 

Can you decipher those notations,, and 

explain then? 

A Front left to right, phone number, Anthony R. — 

ft Walker, it looks like? 

A. Walker; Pred Plldi, Bank of Now Hampshire. 

0, MEBA was a nominee of, for Bank of New 
Hampshire, air? 

A That is correct. 

ft And then you hare notations — 

A June It, will call. 

June 18, sold none. None now; and I 
hare a notation you nay find difficult to read. It 
says, "less now.” Less now aeanlng he has got less 
shares than 9,761. 

ft Now, do you remember which gentleman you 
spoke to on June 18? Was it Mr. Wallar or Mr. Pildl 
or possibly was it both of theaT 

A To the best of ay recollection, I nay hare talked 
to Anthony Walker on June 14, and in his absence, on 
June 18, I spoke to Pred Plldi. 

ft Now, did you say anything about the call 
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of a speolal meeting, possible call of a special meeting 
of NJB shareholders In these conversations, in either of 
them or both of them? 

A. I don't believe I did. 

ft Did you way anything about you represent¬ 
ing someone who is in opposition to present management 
of KJB? 

L I don't believe I d?d« 

Q Did you, in words or sutstance, when you 
were told that they were net a seller at that tl*e, ask 
them to join forces with your client in opposing present 
management? 

L No. 

Q Co you remember anything else you said to 
•lther Messrs. Walker and/or Plldi other than what you 
testified to? 

A I don't recall any other consents I had with 

them. 

ft Did you call Merrill Lynch? They're the 
next name on the list. 

A. I did not. 

Q By the way, let me ask you a general 
question. 

To your knowledge, did anyone else in the 
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employ of Cantor. Fitzgerald or an officer or agent of 
Cantor, Fitzgerald, use this list or any copy thereof, 
to malce any telephone oalle to anyboty? 

NR. KILL: I will object to the form of 
the question. 

I will permit the witness to answer, if 
you define the word "agents." It is too broad. 

Q Anyone that Cantor, Fitzgerald may have 

designated to make telephone calls like any other 
company, like Georgeson A Company or anyone else 
in the world. Be might have been retained directly or 
indirectly. 

NR. KILL: To your knowledge, and the 
witness — 

THE WITNESS: Repeat the questlcm. 
(Question read.) 

Q To your knowledge, did anyone else in 

afjfc* 

the world, anyone else than you, use Exhibit 31 or any 
copy of Exhibit 31» with or without handwriting on it, 
to call anyone on Exhibit 31# about anything pertaining 
to NJB shares? 
k To my knowledge, no. 

Q Now, can you decipher and explain your 

notations with respect to Nilslate Company? 
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A. There is an Indication first State Bank of Oregon. 
The phone number. 

1 corrected an error in the address, from 
Wisconsin to Oregon. 

6-17, not a seller. 

Q Do you know what person or persons you 
spoke to at First State Bank of Oregon or Its nominee, 
Mllslate Company? 

A. I have no recollection of who I spoke to. 

Q Can you tell me the substance of the 

conversation, which took place? 

L I believe I told them I was a buyer of J1JB stock, 

and they Indloateed that they were not a seller. 

Q, Do you have any recollection as to whether 

or not there was any conversation with Mllslate and/or 
First State Bank of Oregon with respect to possible 
call of a special meeting, your client’s views towards 
present management of NJB, a possible attempt to oust 
the present management of NJB, or a solicitation mf this 
bank's support In your client's position? 

A. No. 

Q Ollphant t Company, did you call then? 

A. No. 

Q The next name is J. Coir and Company. 
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They are a nominee for Chemical Bank, sir; is that 
oorrect? 

A. I believe it is J. Coir. 

ft They are a nominee for Chemical Bankf 
A. Yeo, I believe so. 

ft Do you recall anyone over at Chemical 
Bank or J. Coir about NJB? 

A. No. 

ft Paoo. They are nominees for Seourity 

Paelflo Bank in L.A., California; is that correett 
A. Yes. 

ft Did you call anyone at Security Paelflo 
or Paeo? 

A. No. 

ft By the way, any reason why you didn't 
correspond with Chemical Bank, Paeo, or Security PaelfloT 
A. I didn't get around to it, and it was a call 1 
would not have made. 

ft Why is that? 

A. They are clients of another member of our firm. 


* * * 
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Q You didn't call Pershing 4 Company, nor 

She arson. Hammil; is that correct? 

A. That * s correct. 

Q, And the reason is that they are members 

of the Hew York Stock Ezchange; la that correot? 

A. Correct. 

0 U. A. Whitten 4 Company. You called them 

or Chemical Bank, correct? 
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L Correct, 

4 By the way, I an Borry to be repetitive, 

Chemical Bank, has a number of nominees; I think we 
have mentioned their -w»me6 three or four times. I 
think It is clear you didn't call Chealcal Bank in any 
capacity; is that correct? 

A. That's correct. 

4 Zereb in Portland, Oregon, did you call 

anyone on behalf of Zereb or its principals, sir? 

A. Yes, on June 14, I believe 1 called U.8, national 
Bank of Oregon. I spoke to Ellen Wong. 

4 Thera is a name Don Bailey. Did you talk 
to a Don Bailey also on some other occasion? 

A. To the best of my recollection, the telephone 

operator, switchboard opcrav>r gave me Dan Bailey who 
nay not have been n, or may have been the wrong party 
to talk to, and I was advised to call Bllen Wong. 

4 Wow, there is a 6~l4, with a no, under 

or to the right of the Zip Code of Zereb. 

Does that pertain to Zereb and First 
National Bank of Oregon, that 6-1*, no? 

A. I believe it dees. 

4 No, you have got a bracket around the 
number of shares, and some other notations to the right 
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of the bracket. 

Can you just decipher itnd explain those 

noetions? 

A. I believe the bracket has no fjpecial meaning. 

BH stands for Beverly Hills with a question Bark. 

Ellen Wong advised bo that Paul chen 

called. 

Q Who is Paul Cohen? 

k He is a salesman out of our Beverly Hills office. 

ft I asked you previously whether anyone In 

Cantor. Fitzgerald, employee, agent, officer, dlrootor, 
representative, whatever. Bade any culls to anyone on 
t>ls list, and you told no, 

k I didn’t say pawl Cohen called her in reference 

to this list. I said Paul Cohn oallod the Bank. It 
■ay be one of its clients. 


* 


* 


* 
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Q You don't know -- isn't it a fact, as you 
sit hero today, you don't know whother or not anyone 
else nay hare infect called soae or all or any of those 
people on this list, with respect to NJB, do you7 
A I have no knowledge, no. 


* * * 

Q Now, did Miss Wong say anything else to 
you other than that they were not interested in selling, 
and that Paul Cohen of your fira apparently regularly 
deals with her on other natters7 
A To ay recollection, that was the gist of ay 
conversation with hia. 

Q Are you sure now that she did not say that 
Paul Cohen had previously contacted her in connection 
with NJBT 

A No. She did not say that Paul Cohen had contacted 
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her with reference to NJB. 

Q And you are very clear on that? 

A Yes. 

Q Now, do you recall whether or not you had 
any discussion with Miss Wong or anyone else fTom the 
bank that she recommended, as to a possible cal] of 
a special meting, as to opposition to existing manage¬ 
ment, oust of exising management, then joining with your 
client, in any respect to support your clients position, 
or your felicitation in any respect of their proxy, 
or assistance or support? 

A To the best of my recollection, none of these 
matters were discussed. 

Q You have a notation with respect to A.R. 
Investment of the name of a Mr. Abe Rosenberg, and Starr 
Liquor, which he apparently controls. Did you call a 
l*r. Rosenberg,someone from Starr Liquor or A.R. Invest* 
me it with respect to NJB? 


* * * 


A 


What was that question again? 
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Yes. 


(Question read) 


Who did you talk toT 


1 believe I spoke to a Mr. or Mrs. Silver. 

Q First of all t you have Ab<» Rosenberg's telephone 


nuaber, correct? 


Yes. 


To the left of A.R. Investment? 


Yes. 


.Q Did you try to reach Mr. Rosenberg directly 
or personally? 

A I believe I was referred to Mr. Rosenberg when 

I called the Syosett address. 

tv 

Q And did you ever reach Mr. Rosenberg per¬ 
sonally or directly? 

A I recall speaking with Mr. Rosenberg. 

Q Okay. 

And just so we understand the sequence. 

You called the Syosett number and you spoke to a Mr. and 
Mrs. Silver. What was their capacity, secretary or 
executive assistant or something like that? 

A As I recall, they were very hesitant in discussing 
anything. 

Q And what was the substance of this conver¬ 
sation, they referred you to Mr. Rosenberg? 
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A Yes. 

Q What did you tall this individual ycu spoke 
to, initially, this Hr. -- let's call him Silver, what 
did you tell the Silver person? 

A I told her I was calling in reference to NJB 
Prise investors. 

Q And did you say anything More than that, 
did you say whether you wore interestod in buying shares 
or did you say something beyond that? 

A I believe she told me, he or she told ae that 
I would have to talk to Hr. Rosenberg directly. 

Q All right. 

Let's just pause here for a second, Hr. 
Schwartz, if we nay. 

You said that you made soue telephone calls 
on the 14th, 17th and 18th. You also related two 
conversations with Hr. Hiller of the 18th. t .e was 
the norning and one was the afternoon.. 

Nov, in the afternoon, with respect to the 
afternoon Meeting, I think this is alnost a verbatin 
state of what you said, you said Hr. Miller told you 
to call some people on the list, and find out their 
attitudes towards nanagenent? 

A Right. 
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Q Was your call to Mr. Rasenberg with respect 
to the acquisition of shares or with respect to Mr. 
Miller’s secretary’s request of you; namely, to ascer-* 
tain the attitude of soBe people on She list toward 
nanageaent, or was it with respect to both natters, the 
attitude towards management, and also the acquisition 
of shares? 

I will give you the last alternative, or 
was it for sons other purpose? 

k I don’t recall exactly whether* this call was for 

the purpose of buying shares, or getting his attitude 
toward management, although ray notes indicate that we 
did speak about nanageoent. 

Q Just so we are clear on this. 

Whatever discussions you had with Ms. 

Silver or whatever the gender of thia person Silver, 
were they of a preliminary nature, did you get into 
anything of substance with this persen? 

A. Mo. 

* Is It a fair suaoary, you mentioned you 
were calling o nbejS&f -ef MJB, and then she said you 
have to talk to Mr. Rosenberg, and she was very guarded; 
1 b that correct, or something of that substance? 

o 

£» 

I told her’ I wae calling on behalf of Cantor, 


L 
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Pltsger&ld, regarding an investment of A. R. Investme it, 
and I wanted to talk to the proper part y, and I was 
referred to a New York City nunber, Abe Rosenberg. 

d Now, did you at that tine tell Ns. Silver 

that you were Interested in possibly buying the Invest¬ 
ment that A. R. had in NJB or mention anything about 
ascertaining what their attitude was about existing 
management of NJB? 

A I don't believe I had that kind of conversation 
with Silver. 

(1 It was a very general conversation; is 

that correct? 

A She appeared to me to bo a telephone answering 
service or his secretary, and X Just tried to get from 
her the name of a person who would be in charge of 
Investment a. 

d And this converse Mon took place sometime 

in the 18th of June; is that oorreet? 

A According to my notes, it was on the 18th of 
June. 

d Thereafter, you did call Nr. Rosenberg, 
as I think you indicated, several mosmnts ago; is that 
correct? 

A * Thereafter, either I called Mr. Rosenberg or he 


76 


A 1062 

Excerpts from Deposit'on of William Schwartz 

returned my call. X Just don't quite recall exactly 
how it happened. 

Q This number that you have under Nr. 
Rosenberg's name, do you happen to know If that is his 
home number or some sort of business number? 

L I would have no way of knowing. 

q This is a number that Silver gave you, 
correct? 

A. Correct. 

q ’ And you had this telephone conversation 
ultimately with Rosenberg; is that correct? 

A. Correct • 

d And what did you say, and what difi he say? 
A. To the best of sy recollection, I indicated to 
him that I was a buyer of NJB shares and the conversa¬ 
tion may have gotten around to managesent by him asking 
me what*s going on. 

q DIO he raise management or did you raise 
'magement? 

i I don't have a precise recollection as to — 

Q Check at if I am correct here, but it 

would appear to me that it would have been impossible 
for you, by your testimony up to now, to have had a 
conversation initiated by you in which you took up both 
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subjects, both the subject of acquiring shares, and the 
subject of management; isn't that correct? 

A. That's not correct. 

0j Tour testimony up tono# v»as been that you 

used the list on June 14, 17 and Id, up to the morning 
of the 18th, when Nr. Miller told you don't call any 
more people on the llBt to acquire stock, solely for 
the purpose of acquiring shares; is teat correct? 
h. He told me not to buy any more shares from the 
list. 

Q, Now, is it your testimony that in phone 

calls you made on the l4tb, 17th and 13th, In addition 
to possibly discussion acquiring shares, you also dis¬ 
cussed subjects other than acquiring shares? 

L That's possible. 

Q uid it in fact occur? 

A. I — 

Q Prom the conversations you had prior to 

the afternoon of June 18, in addition to discussing the 
possible acquisition by you or clients cf the shares 
of these folks, you also discussed subjects othe~ than 
the poaslble acquisition of these shares? 

A. That's correct. 

Q Now, let's go back to this conversation 
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with Mr. Rosenborg. 

MR. KANTOR: Off the record. 

(Discussion off the record.) 

BT MR. KANTOR: 

Q In other words, at the present time, you 

don't recall whether you Initiated the subject of NJB's 
existing management or whether he initiated the subject; 
Is that correct? 

A Correct. 

Q Now, do you recall what you said about 

management and what he said about macagesent, if 
anything'* 

A I may have indicated to him that one of jut 
clients is the largest shareholder in NJBj that he was 
dissatisfied with the way the company was being run, and 
there is a possibility that a special meeting of share¬ 
holders might take place sometime in fcfco future. 

Q You said you may hare railed this. Can 

you be any more definite than that? ;)id you raise it 
or didn't you raise it? 

A I can't be precise on it. The most I car do is 
refer to my notes, and recollect why :c made other notes. 

Q Is it your best recollection that you did 
make statement* to Mr. Rosenberg, In words or substance. 
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to the effect that you just testified rou iaay ha^e 
Bade? 

A I may hare. 

Q Mow, whoa you Bade these t-tluphona c*11s, 
did you have cay docuaents or sheets oi paper or any 
vritings of any type at hand or in you: possession, with 
respect to what you Bight or could say tc people? 

A No. 

Q la other words, what I a* ashing you. * 10 f.ll 
cone right out, did you in fact have a scrf.pt or a little 
card with a statenent that you wrote out ©v sonefcody 
wrote out for you, which you then told thei.e people or 
did each tine you talk to then, did yon talk out of 
your head, so to speak, extenporanoously? 

A My talk was exteaporaneous; 1 hud ac notes. 

Q All your discussions with /ill hose psople 
on Sxhibit SI, wore exteaporaneous, is that correct? 

A Correct. 

Q And other than that you stay have nade 
notations on this Exhibit 31, you Bade nc voBoraniUB 

< 3 > 

or notes of these conversations, is tlu.t correct? 

A Correct. 

Q So far as you know, there i?o ro 'stier writings 

In the world, at least on y©ur part, reflecting theso 
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conversations, is that correct? 

A Correct. 

Q Now, did you in words or :tvhs:ance, state 
to Nr. Rosenb erg, that your client was seeking Nr. 
Rosenberg's support iu his dissatisfaction with pro* 
sent nanagenent? 

A No. 

Q Well, v hen you said to Nr, Rosenberg, that 
one of your clients was the largest shareholder of 
NJB, and he was dissatisfied with ■ams«ncat, and thera 
was a possibility of a special Matin*:, didn't you under¬ 
stand, sir, that you were in effect, i nr iting this 
■an to join with your client in his efforts? 

NR. KILL: I will object to the fora of 
the question. 


* 


* 


* 
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(Question read) 

Q With respect to NJB? 

A To the best of my recollection, aU I tried to 
do was get his attitude, should a -- -/ <uld efforts 
be made to call a special meeting. 


* * * 

Q Did you understand at the tisn you made 
this call that one of its purposes was tc i.nform share** 
holders as to the dissatisfaction of your undisclosed 
client with existing management, and merely to do this 
for the purpose of disseminating news? 
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A My call was either to buy stock or to obtain some 
idea of the attitudes of the -erson boing called toward 
MJB Management. 

Q And you were seeking to obtain fron your 
standpoint a favorable attitude towards your client's 
position, isn't that so? 

MR. KILL: That's not his testimony, and I 
will object to the fora of the question* If you 
want to restate his testimony in this regard — 

I am not restating anything. I am trying to find 
out facts. 

A I was not trying to influence them. 1 was trying 
to find out how they felt* 

« 

Q Veil, isn't, it a fact than you were aware 
that your client, Mr. Davis, or whatever creature he 
was operating under, had in fact tried to block an annual 
meeting of NJB, isn't that a fact, you knew that? 

A I was aware of that. 

Q You knew tuat at the time you made all these 
calls, is that correct? 

A Yes. 

Q You said it was on the tape on June 17th, 
correct? 

A Yes. 

Q In addition you were in this office, and you 
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knew ■•rely from being an officer of the company that 
in effect, Mr. Davis and those who were in there with 
hia, were attempting to gain control of NJ.3 Prime, 
isn't that so? 

A I ai not sore whether they tried to gain control. 

* * i 

Q D-Z> didn't you understand w;s attempting 
to obtain control of the management of NJB or in way 
event to influence the operations of the company oy 
stock ownership? 

A f am not sure whether they attempted to gain control, 
they wanted to communicate with shareholders. 

Q You knew there was a lawsuit, didn’t you? 

A I knew there was court action. 
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question. 

Q Did you? 

A Yes. 

Q And you knew that perhaps Mr. Dayis and 
his associates were ultlaately internsfeed in acquiring 
control of the company in the sense :hat we understood 
the word control, is that so? 

A I had no specific knowledge about control. 

Q What general knowledge did you haveT 

A 1 had a general knowledge that tfr. Davis wanted 
to coanunlcate with shar aolders and possibly get repre¬ 
sentation on the Board. 

Q And this connunication with shareholders, 

you knew was not to help existing aanagenent, isn't that 
so, he was not interested in buttressing existing 

nanageaentf 

A He night have been interested :Ln strengthening 

aanagenent. 

Q But he was not interested in strengthening 
the present aanagenent, you knew tha:, didn't you? 

A I had no present knowledge of his progran. 

Q Mr. Schwartz, you knew that Mr. Davis wanted 
to obtain representation on the Board, didn't you, and 
thereafter soaeone else had to get o;.’f, didn't you know 


that? 
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A I assumed he wanted representation on the 
Board, which night have strengthened the Board. 

o Bnt it wasn't going to strengthen 
the existing control group in the company, you knew 
that, didn’t you? 

A I hare no specific knowledge of that. 

Q If Mr. Daris and you knee people were going 
to cone in, you knew a nan who had 20 years in the 
securities field, and had the experience you have had, 
and you are sniling to indicate that that's right? 

A If the person who got off was incompetent, it 
would have strengthened the Board. 

Q I don't care if they are conpetent or 
hot, I an only interested in the fact that you knew 
that your client wanted to get on the Board in whole 
or in part and soneone else had to get off, and you 
are sniling because we all know this is — 

A Presumably he could have gotten on the Board by 
increasing the Board and nobody would have had to get 
off. 

Q Mr. Schwarts -- 
A YOu are putting words in ny nouth. 
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Q What, i£ anything, did Mr, Rosenberg say 
to you after you recited to him the fact that you 
represented the laTge3t stockholder, is dissatisfied 
with management, and the possibilities cf a call of a 
special meeting? 

A My notes indicate that he conveyed to me that 
all managements are out for themselves-, and that he 
never votes his shares. 

Q Bo you know any reason why he advised ycu 
that he never votes his shares, if in fact, you were 
not seeking to obtain his vote? 

A I don't know why he made the continent. 

Q Did he just volunteer that out of ths blue? 
A 1 jotted down at the time I was 'Iking to him 
the essence of his conversation. 

Q What I am asking you is, cid he just volun° 
teer to you,* unrelated to your conversation with him, 
the fact that he never votes his shares? 

A I believe he did. 

Q Did you ask him, in words or substance. 
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whether or not he would vote in a manner favorable to 
your client's views? 

A I didn't solicit votes. 

Q Solicit is a conclusion of law, and } move 
that that answer be stricken. 

I would like an answer to ny questior. 0 
A Repeat the question. 

(Record read.) 

A I did not. 

Q What did you say about this, the possibility 
of this special meeting, can you add any flesh to the 
bare bones outline you have given us of. this converse' 
tion, what words did you use when you referred tc the 
special seating, see if ««• you have got an excellent 
memory, see if you can go back and tell vs the words 
or the tone of the words you used? 

NR. KILL: Or the words or what? 

Q Or the tone of the words you used. 

A Are ve referring to Nr. Rosenberf new? 

Q Yes, this telephone conversation, in which 
you outlined three things that you thir.k you told him; 

A, was that your client was a single largest stockholder; 
and B, that your client was dissatisfied; and C, that the 
possibility existed of a special meeting. I am asking 
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you to try to give me the exact words you used with 
respect to all three natters, or if yc*u can’t do that, 
to give me the substance of the words you ured? 

A I an not exactly sure of ny specific cements 
to Mr. Rosenberg about management or e special nesting., 

1 night have indicated to hin that a client of 
our firm is the largest shareholder ir KJB Frine, 
that he has been unsuccessful in gaining e voice in 
management, and that perhaps he night attenpt to call 
a special meeting of shareholders if enough shares 
favored such a move; and I might have asked Mr. Rosen¬ 
berg what his attitude might be should a special 
meeting be called. 

Q Did you mention anything about the require** 
vent of 20 percent of the shareholders? 

A I might have said that 20 percent of the shares 
could possibly call for a special meeting. 

* «r. 

Q And were you aware of the 20 percent, requi re~ 
aent under the NJB bylaws and/or charter, is than 
correct ? 

A I got the 2C percent, I believe, in ny conversations 
with Miller. I didn't read the bylaws or the charter. 

Q I respectfully ask how you obtained it, 
you did have the figure of 20 percent :in your knowledge 
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when you made these telephone calls, correct? 

A Yes, I did 0 

Q Did you say to Mr 0 Rosenberg, that you repre¬ 
sented a ‘’proxy group,” sir? 

A I never used the phrase proxy gioup. 

Q Did you tell Mr, Rosenberg that you* client 
or the people associated with your client at that time 
had over a hundred thousand shares of NJd? 

A I might have, 

Q Did you state to Mr, Rosenberg in words or 
in substance, that he had a substantial block of stock 
of NJB, and that you were contacting people who lad 
substantial blocks of NJB stock? 

A I don't believe I referred to that,, 

Q Are you sure? 

A I am sure. He didn't have a substantial b ocRV 
Q Did you say to Mr, Rosenberg in words or in 
substance, that you were calling to ascertain if he was 
interested in joining a group to call a special share¬ 
holders meeting of NJB to elect new trustees in? 

A I don't believe I made those comment-s to Mr, 
Rosenberg, 

Q I am not saying just merely those words, but 
anything in substance similar to those vords, I said. 
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either in words or in substance? 

A I don't believe I made those renarks. 

Q Did you tell Mr. Schwartz that you hotc 
did you tell Mr. Rosenberg that you were seeking to 
round up NJB shareholders for the purpose of calling a 
special meeting? 

A No. 

Q Did you ask Mr. Rosenberg whether or not 
he would join in an effort to obtain i special meeting? 
A 1 might have. 

Q Did you tell Mr. Rosenberg whether or not 
you had contacted or intended to contact any persons 
other than himself who owned NJB sharos? 

A No. 

Q Are you sure of that? 

A I am sure of that. 

Q Did Mr. Rosenberg ask you., am I the only 
one that you contacted) in words or substance? 

A I don't recall him asking that. 

Q He made no inquiry as to vhether yor not 
you called other people, is that cori’ect? 

A That is correct. 

Q Did you identify yourself, by the way, by 
name,, and by your firm affiliation? 
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A Yes, I did, 

Q Did you name your client*’ 

A Ho, I didn’t, 

Q Did Mr. Rosenberg ask any questions about 
who your client was? 

A He didn’t, 

Q Did you tell Mr. Rosenberg that your client 
wanted his support? 

A No. 

Q Did you tell Mr. Rosenberg that your client 
wanted to do something with NJB, something different 
than present management? 

A No. 

Q Did you make any comments to Mr, Rosenberg 
about what the current status of NJB #as, namely that it 
was not profitable or that it had been poorly run? 

A We didn't discuss it, 

Q Did you make any statement to Mr. Rrsenberg 
about whether or not the existing management of NJB is 
engaged in self-dealing or other improprieties? 

A No. 

Q Did you say in words or substance, that your 
client was part of a group that was opposed to the 
management of NJB? . 
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A I believe that was understood by my conversation. 

Q Well, did you say anything in words or 
substance that indicated that your client was opposed 
to the present management of NJB, and the way in which 
they were conducting themselves? 

A I might have said that they wern dissatisfied with 

management. 

Q And that was what sparked Mr, Rosenberg’s 
statement to you that "all managements are out for them- 
selves," correct? 

A I don’t know whether that specific statement sparked 
the response. 

Q But you did state to him in substance that 
your client was dissatisfied with manageaent, correct? 

A I believe I did. 

Q And you also 3tated in substance that your 
client was dissatisfied with the activities and conduct 
of management, correct? 

A In a general way, I indicated that we were dis*= 
satisfied *— that our client was dissatisfied with manage¬ 
ment. 

Q As well as their activities and conduct, 
correct? 
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Wei 1 , we didn’t talk about activities and conduct 
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Q Did you state in words or in substanco that 
your client would do a better job for KJB, anti for Mr. 
Rosenberg, and other shareholders than existing manage^ 
sent? 

A Ho, 

Q Hasn’t that really the direct iMplica.ion, 
if it wasn’t said, Mr. Schwartz? 

(No response.) 

Q You didn’t tell then that your client would 
do a worse job, did you? 

A No, I didn’t tell then we would do a worse or 

better job. It wasn’t my job to discuss this mat car 
at all, 

Q What hour of the day did you call Mr Rosen* 
berg, do you know? 

A I don’t recall the precise hour, 

Q Starting with AR Investment, and continuing 
down to the end of the page, are the only people hat 
you contacted persons or firms, rather, the persons or 
firms which have writing next to their names? 

A No. The only one I contacted was Bank of California 
in Portland, Oregon. 

Q How about Samuel Bluestein? 

t 

A 


1 didn’t contact him 
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Q Lei's talk about Bank or California The 
Call Trust Department is a nominee fer the Port end 
Organ, is that correct? 

A Yes. 

Q And you have their telephone number down 

there, do you? 

A Yes. 

Q And you have the date, 6-17, does that 
wean you spoke to him on 6'17? 

A I probably put in a call on 6-17; and I hjive 
a note "Grignon win call.” 

Q What is SEC cage, is that securities 

cage? 

A I believe I was referring to the securities cage 

by the switchboard operator, and the direct line to 
that cage. 

Q And then you were referring to a Mr, Grignon? 
A I was probably given the naiae Grignon. My notation, 
WC would lead we to believe that I didn't get through, 
then left my name, and phone number, md they indicated 
he would call me. 

Q And you called them first on June 17, and 
then apparently on June 18? 

A Yes. 
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Q And is the fact that you never got tc go 
with Mr. Grignon? 

A 1 believe we never spoke. 

Q And you never spoke to anyone else fiom 
the Bank of California, Portland, Oregon, correct? 

A Correct. 

Q How about Sidney Berman, there is a notation 
of a plus sign next to his thousand shares on the list, 
what is that all about? 

A In my reference to the big list, they are probably 
wa3 probably six hundred shares attributable to a 
Berman at the same address. 

Q Did you ever call Mr. Berman? 

A Ho, 1 did not. 

Q So, notwithstanding the fact that you 
apparently ascertained that he had additional shares, 
almost 16 or 1700, you didn't call him, correct? 

A Correct. 

Q How about Samuel Bluestein, next to that, 
is a name of a company, states sports maker, sportswear, 
something, can you decipher that? 

A State Sportswear Pension Trust. 

Q What does that mean? 

A I probably compared the entry with the big list. 
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and found that the typist had left off part of the 
address. 

Q Which was State Sportswetjr Pension Trust? 

A Yes. 

Q To the left, you have the name here of a 
Jack Burnberg, is it? 

A Correct. 

Q And a group of numbers, end you have 409 

Carriage Lane, Wyckoff, New Jersey, vho is Mr. Burn* 
berg? 

A One of the names on the big stockholders list. 

Q And you just added this to the list? 

A Correct. 

Q It apparently was a name that was omitted 

from the list of people that had more than a thousand 
shares, is that correct? 

A Well, the family group owned more than a thousand 

shares. 

Q Did you call Mr. Bormbmag or any member of the 
Burnberg family? 

A No. 

Q Now, we got Mr. Bomeaan Of Short Hills, 

New Jersey, you got a telephone number next to his 
name. Did you call Mr. Borneman. 
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A I don’t recallo It is possible that I called a 
number, and 1 got no answer,, 

Q Well, I am trying to get your best recollec~ 
tion. What is your h®st recollection, sir, that you 
did or didn't ever speak to Mr, Bornsuan ox Short 
Hills, New Jersey? 

A My best recollection is that I never spoke to 
Mr, Bomenan, 

Q Now, when did you attempt to reach Mr, 
Boroeiftn? 

A I don’t recall, 

Q Wore you attempting to roach Mr, Bcrneman 
in connection with possible acquisition of his shares or 
in connection with this other task that Mr* Miller had 
given you, namely to ascertain the attitude of the 
shareholders towards existing management? 

A I don’t recall, 

Q Well, is there any reason why you would 
have contacted Mr, Bo mesa an to acquire his shares, do 
you have any reason to believe that you contacted 
him to a *•" 

A I might have, 

Q What is the basis to that r<“'.,on? That you 
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think you contacted him? 
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A The same basis as my calling anybody else to buy 
shares. 

(continued on next page.) 

Jl’chw&rtz 

Q Well, all the other people you appear to have 

called, appear to be bunks or business entities as oppose 

% 

to natural persons, isn't that correct, up to the point 
on the list, anyway, other than Mr. Rcsenberg, who appar¬ 
ently was represented by a business entity, namely, A.R. 
investment, correct? 

A Let ae check »y list. 

* * * 

Q Have you had time to review the list up to 
the point of Mr. -- 

A ‘ I don't know why this is the fiist individual 
that I put a call through. I don't think there is any 
xificance to it. 

Q But that is a fact, that tpparently was the 
first individual you put a call in to, at least in the 
list, in order of the list? 
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A That is correct. 

Q Now, you have a telephone number to the left 
of Bruver § Company, did you call thea? 

A Yes. 

Q You did call their? 

A I called that phone number. 

Q Did you talk to anybody? 

A I believe I did. 

Q Who did you talk to? 

A I think the number represents tie clearing house 

that registers nominees. I don't havt. a name. 

Q Well, did you solicit their chares or discuss 
with them your clients attitude towards aansgeaeit or the 
possibility of a call of the special neetings? 

A No. I could not find the principal for this 
nominee. 

Q You don't know who this nominee represents? 

A That is correct. 

Q Now, Harriett Chase, did you call that lady 
up? She lives in Yarmouth Port, Massscbnsetts, I take it. 
A Yes. i think I called her on Juie 18th. I am 
sorry, I don't know if 1 spoke to Harriett Chase or 
Donald Chase. My recollection is I spoke to Donald Chase. 
Q And is Donald Chase Harriett Chase's husband. 
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as far as you know? 

A I believe he was. 

Q And between the two Chases, they have 2100 
shares, is that correct? 

A That's correct. 

Q And when did you call up either Mr. or Mts. 
Chase, was it on June 19th or 18th? 

A I believe it was on June 18th, according to my 
notes. t 

Q Is that is what is written next to the zip 
code there, is it June -- 
A 6/18. 

Q Because on my copy it could as well be a 9 
or an 8. 

A I am almost sure it was the 18th. 

Q Pine. You placed an X next to Harriett 
Chase’s name. What did that signify? 

A I have a comment, "Supports management." 

* * * 
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Q Did you seek to obtain £01 purchase by your 
client the shares owned by Mr. and Mrs. Chase? 

A I may have. 

Q Do you recall whether or tot you discussed 
anything else with, I think it was Mr. Chase, other than 
possible purchase by your client of the shares o^ned by 
this husband and wife? 

A Yes. 

Q What did you discuss? 

A I don't recall precisely, but from ay notation, 

'the conversation probably got around to management. 

Q Do you know who raised management, either 
you or them, was it you or Mr. Chase? 

A I don't recall. 

Q Well, was this one of the calls that you 
made pursuant to Mr. Miller's request that you ascer¬ 
tained the feeling of block stockholders toward manage¬ 
ment? 

A It might have been. 

Q Do you recall whether or not you told Mr. 
Chase that you represented the single largest stockholder 
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in NJB, who was dissatisfied with management? 

A I don't recall. 

Q Do you recall whether or rot you told Mr. 
Chase or Mrs. Chase, whoever you spoke to, as to the 
existence of a lawsuit, in which your client got a 
stockholders’ list, and unsuccessfully sought to block 
the annual meeting? 

A I don’t recall that. 

Q Do you recall whether or rot you discussed 
the possibility of their being a special Meeting of the 
shareholders of NJB with Mr. or Mrs. Chase, whoe/er you 
spoke to? 

A I don’t recall. 

Q Do you recall whether or not you indicated 
that your client was in any way dissatisfied with manage 
ment? 

A I don’t recall. 

Q Do you recall whether you asked the recip 
ient of the telephone call, either Mr. or Mrs. C^ase, 
whether he ot she, as the case mignt bp, would j^in in 
an effort to obtain a special meeting? 

A No. 

Q Do you know how you learned that the Chases 
supported Management? By that 1 take it you Meant exist 
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ing management, correct? 

A Correct. 

Q How did you lenrn that? 

A I might have asked Mr. Chase whjit his attitude was 
toward management. 

Q Is that the way you asked it, you just said 
sir, what is your attitude toward management, without 
introductory remarks? 

A Well, there might have been soma introductory re¬ 

marks, but I don’t recall exactly what: they were. 

Q Isn't it a fact that you told Mr. Chase, 
basically the same thing you told Mr. Rosenberg, that 
you testified you told Mr. Rosenberg? 

MR. KILL: I will object to the form of the 
question. You went all over the- parking lot on 
Mr. Rosenberg. 

Q Other than those throe points, namely, that 
you represented tho single largest shareholder, that he 
was dissatisfied with management, and the possibility of 
a call of a special meeting, and you were seeking to 
find out whether or not the recipient of the call would 
join in an effort to obtain a special meeting. 

MR. KILL: That's not his testimony with 
respect to Mt. Rosenberg, as I understand it. 
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KiR. KANTOR: That sure was. 

MR. KILL: I disagree. Perhaps we oaght to 
clarify the record. I did not, for example, hear 

t 

any testimony by the witness with respect to Mr. 
Rosenberg that the witness nade an/ effort to 
obtain whether or not Mr. Rosenberg wculd join in 
any effort to call a special meeting. 

MR. KANTOR: The record speaks for itself. 

I am not clarifying anything, ot we will here 
all day clarifying. 

Q Did you say to Mr. Chase in words or sub¬ 
stance that you represented a large stockholder, whether 
you mentioned the amount of shares or not, that *as dis¬ 
satisfied with management, let us stick to that :or a 
minute. 

A I might have. 

Q And did you ask him whether or not h? would 
be interested in seeing a special meeting of the share¬ 
holders of NJB take place? 

A I might have. 

Q And did you seek to ascertain from him 
whether or not he would join in an attempt to call such 
a special meeting? 

A NO. 
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Q Did you state in words or substance that your 
client was opposed to existing management? 

A Yes. 

Q Did you tell this gentleman why you were 
contacting him? 

A Yes. 

Q Did you tell him whether or not you were 
contacting others? 

A No. 

Q Did you identify yourself by your name and 
your firm affiliation, correct? 

A Correct. 

Q You did not identit, ;he name of your client 
or clients, correct? 

A Correct. 

Q And as a result of what you told this gentle¬ 
man, he told you he was satisfied with present manage¬ 
ment, correct? 

A I believe that was the substance of his remarks. 

Q And after he told you thet, did you say any¬ 
thing further to him? 

A No. 

Q And was that the end of the telephone conver¬ 
sation? 
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A That was the end of the conversation. 

Q And what does the X signify, anything in 
particular? 

A I -- 

Q It has no specific meaning, correct? 

A It might indicate an attitude of unfriendliness 

to our -- to my call. 

Q Now, did you call either Catherine Collins 
or Robert Alan Daniels? 

A No. 

Q Someone apparently filled in the state in 
which these people reside, is that you? 

A Looks like my handwriting. 

Q But you didn't call them in any event, is 
that right? 

A No. 

Q What about the Deyos, George W. and Mary A. 

Deyo? 

A I called Mr. Deyo. 

Q Did you speak to both Mr. and Mrs. Deyo, or 

\ 

did you speak to just Mr. Deyo? 

A To the best of my recollection, I spoke to Mr. 
Deyo. 

Q And at the time you spoke to Mr. Deyo, did 
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you ask hia whether any relationship lie had to Mary A. 
DeyoT 

A I did not ask hia that question. 

Q Now, the Deyos apparently were faaily aeabers 
of the Deyo faaily, who apparently owned a total of 3500 
shares, is that correct? 

A 3900 shares. 

Q But in any event, you showed 1700? 

A Yes. 

Q There is a notation -- 
A Jr., George Deyo, Jr. 

Q That apparently is a child of these people? 

A Probably a son. 

Q Now, you made a double X next to their naae 
after you nade this little swiggle. 

What does a double X aean? 

A It indicated to ae an unfriendly attitude towards 

ay call. 

Q And you wrote down "They tre not too unhappy 
with aanagement," is that correct? 

A Yes. 

Q And you learned that as a result of your 
telephone call, is that correct? 


A 


Correct. 
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Q Did you attempt to obtain far purchase by 
your client the shares of all or either or Georgt ttf. 

Deyo, the son, r eyo, Jr., and/or Mary A. Deyo, th?; aother? 
A I aay have. 

Q Did you discuss the attitudo of the Dsyos 
towards existing management with Mr. Deyo? 

A Yes. 

Q That's what brought forth this assertion by 
thea that they were not too happy with vanagement, cor¬ 
rect? 

A Yes. 

Q Did you identify yourself by naite and by 
firm affiliation? 

A Yes. 

Q Did you indicate that you represented :h© 
largest shareholder of NJB, who was dissatisfied with 
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Management? 

A I aay have. 

Q Let us put aside whether or not you repre¬ 
sented the largest shareholder. 

Did you represent to these people that you 
represented a stockholder who was dissatisfied with 
management, whether or not he was the largest or not? 

A Yes. 

Q And did you mention to these people the pos¬ 
sibility of an attempt to obtain a special meeting of 
the shareholders of NJB? 

A I may have. 

Q And did you question them as to whether or 
not they would Join in an attempt to get a special 
meeting? 

A Ho. 

Q You did notY 
A No. 

Q You just asked them, you just told them there 
was a possibility of there being a special meeting of the 
shareholders, is that correct? 

A Correct. 

Q But you did not think to ascertain, according 
to your testimony, whether they would be in favor of such 
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a Meeting, is that correct? 

A Weil, that ? s different than the question you asked 

we before. 

I probably tried to find out wi at their attitude 
would be tovards a special neeting. 

Q You attempted to find out whether they would 
be favorably inclined towards the call of e. spec-.&l me-it- 
ing, correct? 

A Yes. 


Q Did you call up the Drockers, Harry and 
Sophie? 

A No. 

Q You wrote down "do not call " correct' 

A Correct. 

Q Any reason for that? 
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A I believe I got some information that I was not to 
call tnese people, because someone olse had been in 
touck with them, 

s 

Q Do you know who was in touch with them? 

A I do not. 

Q Do you know the circumstances under which 
somebody was in touch with them? 

A W o. 

Q Are these one of the people that you were 
told not to call when you went through the list? 

A I believe so. 

Q But you don’t know the basis on which you 
made that statement? 

A Mo. 

Q All right. Let us try Hyman Dushmsn, you 
have a telephone number next to the jjentlenan, did you 
call him? 

A Yes, I called him on the 18th. 

Q And there is a notation, 6/18. There is a 
word crossed out -- 

A My first notation was "no answer," and I crossed 
that out, and someone must have picked up the phone and 
told me he was out. 

Q 


And you have "will call". 
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A I left ay phone number. 

Q Did he ever call you7 

A No. 

Q Do you know who you spoke tc at the Dushman 
household? 

A I don’t recall. 

Q Apparently Mr. Dushman was the ownet oz 19C0 
shares, or so you ascertained, is that correct? 

A That’s correct. 

Q And you wrote in -- 

A Mt. Dushman 's family. 

Q The Dushaan family? 

A Yes. 

Q You wrote in 400 and 300 under the typed in 
1200, coreect? 

A Correct. 

Q Did you call JNB Company n Jackson ille, 
Florida? 

A Yes. 

Q And what does the check moan next tc their 

name? 

A I think there is a back reference to an or try on 
the next page. 

Q Who is JNB Company, Jacksonville, Florida? 
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A Jacksonville National Bank. 

Q That’s a nominee for them, right? 

A I believe so. 

Q Did you call the Ellis fairily, Ena Ellis of 
Blooningdale, New Jersey? 

A Yes. 

Q Who did you talk to there? 

A I believe I talked to Ralph Ellis. 

Q Q Who is he? The husband? 

A I assume he was the husband. 

Q And you called when, on Jine 18th? 

A June 18th. 

Q Now, you have got all types of notations 
here. Next to June 18th, you have "no int.,"what is 
that? 

A No interest. 

Q And then you had 2700, apparently, the Ellis 
family, Bloomingdale, New Jersey owned 2700 shares? 

A I would think that they owned 2700 total. 

Q 2700 in total? 

A Yes. 

Q And you ascertained that from the large 
stockholder list, is that correct? 

A Correct. 
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Q Then after that, you have* a notation, nay be 
in touch with sonething, can you decipher that for me? 

A May be in touch with management.. 

Q Then you have that Ralph apparently called 
back, is that correct? 

A Correct. 

Q And you aade a notation, "what is our plan 
for company, told hia we will send hi a material," Did 
you ever do thatT 
A No. 

Q You never sent hia anything? 

A No. 

Q Why didn't you send hia anything? 

A I had nothing to send hia. He asked ae for details 
of what our plan was. 

I told hia that when we had anything to send hia, 
we would do so. 

Q You aade the notation "told hia we would 
send hia material," correct? 

A Correct. 

Q And you thereafter never sent him anything, 
correct? 

A Correct. 

Q Is the reason you never sent him anything. 
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because u smelled a rat, so to speak, you thought he 
might be an agent for management? 

A The reason I didn't send him anything, because I 
had nothing to send him. 

Q Isn't it also, you wrote "aay be in touch 
with management on the side," next to the phrase that 
you will send the material, correct? 

A If I -- 

Q Is it or is it not correct that you wrote 
"may be in touch with management" to the side of the 
statement "told him we will send him material," yes or 
no? 

A That is not the reason I didn't send him the 
material. 

Q Sir, confine youTself to a yes or no answer, 
and if you want to give me an explanation, then give it 
to me. 

A Give me the question again. 

(Reporter read back quest!en.) 

MR. KILL: The document speaks for itself, 
and all sorts of notations. 

Q Let us go on. That is written, and there is 
no dispute about it. 


Didyou write the phrase 
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our reraodies. Let us go. 

Q When uid you put the phrasn '‘may be in touch 
*. h management" on the paper, was it after you put the 
phrase on the paper "told him we would send him nater- 
ials," or was it after? 

A I don't recall. 

Q You don't recall one way or the othet? 

A No. 

Q Did you tell Mr. and Mrs. Hllis, whoever you 
spoke to r that you represented a client who was dissatis¬ 
fied with the management of NJB, who wes a shareholder? 

A I believe I did. 

Q Did you mention the possibility of a special 

meeting of shareholders of NJB? 

A Yes. 

Q Did you question the recipient of the call as 
to whether or not they would be agreeable to a call of a 
special meeting? 

A Yes. 

Q Did you try to buy the shares of the 511is 
family or any of them in this phone conversation? 

A I don't recall. 

Q Okay. 

Did you contact a Frederick H. Gasbell, who 
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apparently has an address at One Broadway, New York, New 

York? 

A No, I did not. 

Q What are those notations next to Gasfieli's 
name, what do they stean, if you would be good enough 
to decipher then for me? 

A There was an error in tha spelling of a na>re, in 
reference -- in ay looking ut the big list, I found that 
he was a trustee of the Fred P. Gasbell Pension Plan, or 
something like that. 

Q And you made that correction, but you didn't 
call, is that correct? 

A That's right. 

Q Let's keep going. 

You contacted a Mr. Gaunt, who apparently 
could be reached in care of CIBA Company, is that correct? 
A I did not contact Mr. Gaunt. 

Q I'a sorry. On the piece of paper on the list, 
you made a notation that Mr. Gaunt was in care of CIBA 
Chemicals. 

A Yes. 

Q And |you added some additional shares that 
you apparently already had. Did you ever try to contact 


Mr. Gaunt? 
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A No. 

Q Okay, fine. 

One, Sidney L. Giabel, Chicago, Illinois. 
There is a notation next to his na*e. Wiiat does it say, 
can you decipher it, please7 

A He was a trustee of the -- something Evans Trust. 

Q Did you try to contact Mr. Giabel either 
individually ot in any capacity that he may have had? 

A No. 

Q Cynthia Goldman, Randolph, Massachusetts, 

you apparently ascertained that she had no telephone 
mtaber, correct? 

A Right. 

Q Therefore you never contacted her, is that 
accurate? 

A That's accurate. 

Q You corrected the name of Gouod, Investors 

Trust, Great Neck, New York? 

A I corrected that. 

Q And you learned that a Mr. Stuart Gouod owned 
an additional S00 shares, correct? 

A Coirect. 

Q And you so noted on Exhibit 31, correct? 

A Correct. 
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Q Did you try to contact either Gouo i Inves¬ 
tors Trust or Stuart Gouod? 

A No. 

Q Did you attempt to contact either Bruno Hcrmru 
or Esther Herman who live in Clifton, Jersey? 

A No. 

Q Did you ascertain if these people owned an 
additional 400 shares to the 1500 shown in the typed 
portion of the list, is that correct? 

A That’s correct. 

Q There are several telephone number*. What 
are these? 

A Probably I got the first phone number at the 

Clifton, New Jersey address, and I was giv&n & second 
number, where I might reach Mr. Bruno German i:i the 
p.m. 

Q And you called that second number, correct? 

A Yes. 

Q In any event, let’s not dwoll on specifics. 

You apparently did talk to Mr. Herman, correct? 

A Yes. 

Q Are you sure that you spoku to him rather 
than the wife, correct? 

A Probably spoke to the wife first, when she answered 
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the phone. 

Q Preliminarily, and then you spoke to the hus¬ 
band? 

A Right. 

Q Was your understanding that those people 
were joint owners of whatever stock they might have had 
in NJB? 

A Yes. 

Q And the upshot of the conversation was what, 

sir? 

A My comment after making the call was that he 

couldn't do anything, because he was close to Brassier. 

Q And you put the double X in there, indi¬ 
cating negative to your client's position? 

A That's correct. 

Q Did you try to buy some or all of the shares 
of the Herman family? 

A I might have. 

Q Did you point out to Mr. Herman that you 
represented a client who is dissatisfied with the exist¬ 
ing management of NJB prime, REIT? 

A I believe I did. 

Q And did you point out the possibility of the 
existence of a special meeting of the shareholders of NJB 
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A The existence of a special 

Q The possibility of there being a special meet¬ 
ing of the shareholders? 

A Yes. 

Q And did you ascertain from Mr. Hermaa whether 
or not be would be ameanahle to such a meeting, cr agree¬ 
able to such a meeting, pick any word you like. 

A No. 

Q Didn't, you seek to ascertain from Mr. Herman 
whether or not he would be in favor of there beieg a 
convening of a special meeting of the shareholdeis? 

A I think your first question was ••• 

Q Forget my first question, let us stick to my 
last question. 

You sought to ascertain, d:.d you not, and 
maybe we can save a lot of time, you sought to ascertain 
with this gentleman, as you did with all these other 
people you spoke to, whether or not they would te in 
favor of convening of a special meeting of shareholders 
of NJB? 

A Yes. 

Q Unfortunately, I phrased the question many 
different ways. I have tried to ask the same question, 
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but I am not an IBM machine, and a lawyer will keep 
changing the questions, not out of purpose or design, 
but it is just impossible to ask the question, un- 

less I write it down. 

Now, you also indicated, did you net and if 
I asked the question, bear with ae, that your client was 
dissatisfied with present management" 

A I night have, yes. 

Q And that solicited the statement fiom these 
people that they can't do anything, because they are 
close to Brassier, correct? 

A Correct. 

Q And you knew Brassier at that time was part 
of the present nanageaent group, correct? 

A Correct. 

Q Subsequent to thea telling you that they 
couldn't do anything with their relationship with 
Brassier, did you say anything aore to thea? 

A No, I did not. 

Q Did you try to contact a D.F. Henry in 

Whippoorwill, New York? 

A No. 

Q What is all that has been written in between 
Herman and Holland, with respect to Henry, Whippoorwill, 
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New York? 

A It would appear that two 500 share blocks were 
attributable to that address. 

Q But you didn't call these people? 

A o. 

Q How about one, William Gf the First 

New Haven National Bank, did you try to gat ahold of 
him? 

A I don't believe I ever completed getting his 

phone number. 

Q You got as far as the area code, and you 
abandoned it? 

A Yes. 

Q Now, previously you told us about the Jack¬ 
sonville National Bank, when I asked you about JNB Com¬ 
pany, let us talk about them. 

Did you talk to anyone fTon the Jacksonville 
National Bank or JNB Company, its nosinee? 

A Yes, I spoke to Mr. Berle. 

Q And when was that? 

A On June 17th. 

Q And what did you say to him and he say to 
you about this, about this matter of NJ3, did you try to 
solicit the bank's shares? 
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A I believe I told then -- 

MR. KILL: Again the word "solicit". 

Q Well taken. Did you try to obtain the pur¬ 
chase of the shares of the bank in NJB prine? 

A I told them I was a buyer of NJB shares. 

Q And what did he say to you? 

A He told ne he could not make a decision, and re¬ 
ferred ne to Frank Scott at a different number* 

Q Frank Scott is an entity called the Charter 
Conpany, correct? 

A That's correct. 

Q Is that some sort of an affiliate of the 
Jacksonville National Bank, or advisor of these people? 
A I believe there is soae affiliation. 

Q Now, above the 5300 shares, you jotced down 
2200. What does that nean, that they owned 
A 2200 shares from the previous page. 


The 2200 shares? 


Right. 


They had 7500, correct? 


Correct. 


What was the upshot of your decision with 


Mr. Scott, did you reach him? 


A 


I believe I reached his secretary. Her name was 
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Wylene. I told her I was a buyer o£ 5 io 10,000 shares 

at $6 a share. 

Q And - - 

A She said that someone would call beck. 

Q Did she ultimately call ysu back? 

A I believe Frank Scott or his associate c? led back. 
Q What happened? 

A They told me that they could aoc sell the shares. 

Q Did you attempt to ascertain thvir i ttitude 
towards existing management? 

A. Yes, I did. 

Q What did you say, sir? 

A I told him we represented the largest single share¬ 
holder; that he was unhappy with the management of the 
company, and that he might be in favor of callirg a spe¬ 
cial meeting of shareholders if 201 o.c the stock could 
be -- if 20% of the shares were in favor of such a move. 

Q Did you attempt to ascertain their ieeiing 

or attitude towards existing management? 

A I probably tried -- no, indirectly, I probably 
tried to attempt to find out their attitude toward this 
kind of a move. 

Q And what did they say? 

A To the host of my recollection, they told me that 
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they were a public company, and they could not comment 
on this matter. 

Q You think you had this conversation with 
Mr. Scott? 

A Mr. Scott or his associate, I don’t recall. 

Q And when did this conversation take place, 
to the best of your knowledge? 

A Either on the 16th --on the 17th or the 18th. 

0 Did you place a call to the Johnson Manu¬ 
facturing Company at Boonton, New Jersey, or any repre¬ 
sentative of 
A Yes. 

Q When did you make that call, sir? 

A I believe it was on June 14th. 

Q Now, you got a notation down there of a John 
E., and I can't read what is in the right of that June 
14th. What does that say? 

A I believe there was E r ic, Joe Henson and/or John E. 
Henson, or partners of this company. 

Q Next to 6/14, there is something written, 
some words, can you tell me what those words are? 

A Too low. It would indicate that they told me that 
he paid much higher for the shares, ancl they couldn't 
sell them at these levels. 
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Q To the right of the words ,: too low,' what 
you have interpreted as too low is yen another word. 

A I have a notation vhero "left number." I left ay 
phone nuaber. He probably asked ae ;:or it. 

Q Let's see. You have got v.ht greatest pair 
df ^eyes I have ever seen. I can't -- 
A It is something I recall of the conversation. 

Q Okay. Here again, if we had the original 
copy of this document, we wouldn't 

MR. KILL: So far he has deciphered it 
pretty well, I think. 

MR. KANTOR: He has done admirably, I must 

say. 

Q Do you know who you spoke tc there, John or 
Erie, or bothT 

A I don't recall exactly who I spoke to. 

Q It was either John or Eric, you know that? 

A Yes. 

Q Did you discuss anything, whichever John 
Hansen you spoke to, boyond whether 01 not they would be 
willing to sell some or all of the shares to your client? 
A No. 

Q You did not attempt to ascertain their atti¬ 
tude towards existing manage rent, did you? 
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A No. 

Q Any reason for that -hy you did not, why you 
did not attempt to ascertain that frost them? 

A I have no specific reason, no. 

Q Were you attempting to ascertain the atti¬ 
tude of people toward the management prior to June 18th? 

A Not primarily. 

Q But on June 18th, you were, correct? 

A 1 believe 

Q You were attempting to ascertain the atti¬ 
tude of -- 
A Yes. 

Q You did, however, apparently, on June 17th, 

you spoke to the Jacksonville Nations] Bank, try to 
ascertain their attitude toward management, correct? 

A Yes. 

Q Maybe we can't generalize at all, is that 
correct? 

A Well, sometimes the conversatior was turned by 

comments that were made by people I celled. 

Q Okay. 

One Aaron Koenicy, Cedarhirst„ New York. You 
wrote down area code, an additional stockholding that 
the family or he apparently had. Did you try to contact 
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M r. Koonicy or anyone representing Mr. \oenicy? 

A I tried to got his phone number and was ^success¬ 
ful. 

Q New, you got a notation her«* next t:> Greeter 
Jersey Bancorp, You didn't attempt to nail the?, did 
youT 

A No. 

P And what are all those notations ab ut 
Messrs. Brassier and Taub? 

A X believe Greater Mew Jersey Bancorp was 'ssoci- 

eted with or controlled NJB prime, and :he sharss appeared 
to be th© shares oi: tv;o directors, 5100 shares. 

0 Ycu didn't call Brassier, a Ad you didn't 
call Taub and you didn't call Greater tew Jors ty Bank, 
is that correct? 

A Correct. 

Q Oid Mr. Crbe point out to y.*u that hese 
were people to b© avoided? 

A He night have. 

Q Now, to the left or slightly below the 
Greater Nevr Jersey Bank, you have a Piccard Bussman, 
somewhere in Florida. Did you call him? 

A No. 

Q You cd did that to the list, however? 
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A Yes. 

Q You have noted here a Jepca Retirement Fund, 
somewhere in Jonesboro, Georgia. Did you ca.il t.l e»? 

A No. 

Q On Alick Levine, Passaic, <ev Jersey> I 
have a hunch that is misspelled, did ysu attempt to call 
Mr. Levine? 

A Yes. 

Q And you have added some additional i .arcs 
here. What is thi3 additional 976 shares? 

A I believe it was shares of A. levirie at the same 
address. 

Q Was it o child or wife? 

A XV could be. I don't know exactly. 

Q Now, you called, is it Mr. Levine, i; it, 
Alick Levine? 

A X assume it is Alex. 

MR. KILL: It could be Alice. 

Q That's what I am trying to find out 
Was it a lady or a man? 

A To the best of my recollection 1 spoke to a . man. 

Q Let us just refer to the person as L-vine, 
to save a lot of time. 

When did ycu call A. Levine? 
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A On June 17th. 

Q And did you attempt, to solicit the purchase 
of shares of A. Levine or the shares th .t other Levines 

at the same address owned? 

A Levin© 

MR. KILL: You used the word '’solicit' 1 

again. 

MR. KANTOR: Good Lord, it is automatic, 

Q Attempt to attain for purchv c e. 

A ' I tried to buy his shares. 

Q And "tas there any discussion betwee i you and 
A. Levine beyond your attempt to purchase the shares of 
the Levine family? 

A Yes. 

Q And did you tell A. Levine that you. repre¬ 
sented a shareholder of NJB, who is dissatisfied with 
management? 

A Yes. 

Q Do you recall whether or no 1 : you male the 
statement tnat they were the largest sh^reholdex- - 
single shareholder of NJB? 

A J siigUt have. 

Q Did you discuss the possibility of a call of 
a special meeting of NJB shareholders? 
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A I Bight have. 

Q Did you ascertain whether or not A. Devine 
was favorable to such a call of a special raeatin fi 
A No. 

Q You didn’t seek to ascertain thst? 

A No. You asked me whether I -- 

Q Let us not dwell on it. I taink I ;;>u v wi at 
your problem is. 

A You asked me whether he was favorable, an.l I said 
no. 

Q 3ut you attempted tc find out what his atti¬ 
tude was? 

A Yes. 

Q Whether or not he did ot cid not fa*ror such 
a meeting? 

A Yes. 

Q And he apparently told you in words or sub¬ 
stance that he was not favorable to such a meeting, 
correct? 

A My specific no indicates that he was skeptical 

about us. I don't know whether he referred to Cantor, 
Fitzgerald or the largest shareholder 

Q Did you tell him who you represented, for 
example? 
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A I don't believe I mentioned names. 

Q You didn't identify who you represented? 

A I identified CantoT, Fitzgerald as being my firm. 

Q Throughout, you testified way back in the 
beginning, and I haven't really asked you too many times, 
and I assume it is true throughout, that in every tele¬ 
phone call you gave your name, and you told them who you 
were? 

A Yes. 

Q So we are past that now. 

What I am trying to find out is, did he know 
who you were, in other words, or was he just skeptical 
about anyone who wanted to oppose existing management? 

A I don't know what his feeling was about anyone. 

I had the feeling he wasn't sure about who we were. 

Q Let us just nail it down. 

Did he ask you who you were, and did you tell 
him anything about whr you were, by who you were, I mean 
the principals or the people who were your clients? 

A Yes. 

Q He asked you? 

A Yes. 

Q Did you tell him? 

A I did not mention the na*e of my clients. 
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Q Did you soy anything about what your clients' 
intentions were with respect to NJB? 

A I might have, yes. 

0 Do you remember what you i aid? 

A To the best of ray recollection, I told hiir that our 
client wa3 dissatisfied with the management of NJB prime; 
that there was a possibility that 20% of the shareholders 
could call a special moeting, and I tried to determine 
what his attitude might be towards such a meeting. 

Q And he told you in words or substance that 
he was not interested in supporting such a meeting, 
correct? 

A Yes. 

Q By the way, in any of these conversations, 
did you indicate to any of these natural persons that 
you spoke to, as opposed to business entities, the per¬ 
centage of shares that your client or clients already 
owned? 

A I don't recall specifics like that being mentioned. 

Q In other words, did you say "We already have 
10%, and we need 20%," or forget the numbers, did you 
indicate how much additional shares were needed beyond 
what your clients had to call such a special meeting? 


25 ii 


A 


X 


don't recall. 
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Q Do you recall whether or rot you told any of 
these individuals as opposed to business entities or 
officers or representatives, whether cr not your client 
was then buying additional shares or was interested in 
buying additional shares? 

A No. 


* * * 
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Did you call Helen Levine of Paterson, New 

Jersey? 

A No. 

Q You did ascertain, however, from the general 
list, that one, Norman, owned 800 shares, and one Debby 
owned 500 shares, and presumably they were related to 
Helen Levine, correct? 

A Yes. 

Q But you did not call the Levine family, 

right? 

A Right. 

Q What about the Litinskys, Francis and Rose, 
apparently located in Chestnut Hill, Nevada, and were 
the owners of 2400 shares. 

A I spoke to them 

Q Now, you hdve made brackets around the name, 
and you have also made an arrow, and sore of a star. 

What does that all mean? 

A I don't -- I don't think it has any special^ meaning. 

Q You have written something to the right of 
this, and sort of struck it out. Can you r«ad what you 


struck out? 
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A I think it may have had something to do with the 
address. 

Q It is not important. Let uj not d.;*U on it. 
You are sure you called these peopls, cor¬ 
rect? 

A Yes. 

Q Can you read your note on that telephone 

call? 

A I have a note. He may give proxies. 

Q ''Widow did not vote"? 

A "Widow did not vote, mad at King." 

Q Who is King, do you know? 

A I believe King was the solicitor tor management. 

Q Did you try to buy the shares of the 
Litinskys? 

A I believe I did. 

Q And they were not interested in selling, is 
that right? 

A That's right. 

Q And you also sought to ascertain their atti¬ 
tude towards management, as you pat it? 

A I believe there was a discussion on management, 
possibly instigated by Mrs. Litinsky. 
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A I think she instigated it. 

Q Did you tell her who you represented? 

A I - - 

Q By that, did you tell her that you repre¬ 
sented a large shareholder o£ NJB who was dissatisfied 
w ith management? 

A Yes. 

Q You told her about the possibility of their 
being a special meeting of 201 of the shareholders who 
were so inclined, correct? 

A I believe we discussed that. 

Q And did you ascertain whether or net she 
would be in favor, correct? 

A Yes. 

Q Next. Allan A. Maki. Are you aware of 
whether or not Allan A. Maki has given an affidavit in 
this case? 

A Y e s. 

Q Have you read the Maki affidavit? 

A I have not read the affidavit. 

Q Was the substance of the Maxi affidavit given 
to you by someone? 

A Yes. 


* 


* 


* 
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Q What is your understanding of the substance 
of these affidavits, if you have any understanding? 


Schwartz 153 

A I understand that they stated that I telephoned 

them, and asked them whether they would support a call 
for a special meeting of shareholders. 

Q Do you have any understanding one way or 
the other as to whether these affidavits, be they the 
affidavits of an attorney who spoke to these people, or 
the affidavit of the recipient of the record, are help¬ 
ful to the position of Cantor, Fitzgerald’s lawsuit? 


* * * 
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Q Answer the question. 

My feeling is that they were not helpful. 

* * * 
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Q You called Mr. Maki, sir? 

A Yes. 

Q With respect to Mr. Make, you have written 
down, In addition to the 1800 shares, an additional 1100 
shares next to his name, correct? 

A Yes. 

Q When did you call Mr. Maki, do you know? 

A I don't recall the precise date. 

Q You apparently tried to reach Mr. Maki at 
one number and thereafter you learned of another number, 
isn't that correct? 

A Yes. 

Q Apparently you left a message with someone 
or someone told you that he would be available after 6:00 
p.m. at the second number, is that correct? 

A That is correct. 

0 Ultimately, did you talk to Mr. Maki there¬ 
after in the evening? 

A Not necessarily. 

Q You spoke to him? 

A Yes. 

Q You tried to buy his shares? 

A I believe I did. 

Q Do you have a specific recollection of men- 
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Cloning to hia the possibility of the purchase by your 
client of his shares? 

A I don't have a specific recollection, no. 

q is it possible that you did not mention to 
Mr. M&kl that you would be interested in acquiring on 
your client's behalf his NJB shares? 

A Yes. 

Q Now, you identified yourseLf and your busi¬ 
ness affiliation, is that correct? 

A That is right. 

Q Did you tell Mr. Maki that you represented a 
"proxy group”? 

A No. 

Q Did you tell Mr. Maki that you represented 
the single largest shareholder of NJB? 

A I believe I did, yes. 

Q Did you mention the number of shares which 
your client then owned? 

A I don't recall. 

Q You do not recall mentioning it or you do not 
recall whether or not you mentioned the number of shares 
which your client then owned? 

A I do not recall whether I mentioned the exact number 
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Q Is It possible that you may have told Mr. Makl 
that the client you represented had over 100,000 shares of 
NJB? 

A It Is possible. 

Q By the way, did you indicate to Mr. Makl 
whether you had one client or a group of clients? 

A I believe we were talking about a client. 

Q Did you tell Mr. Makl any reason why you 
were contacting him? 

A I am sure I did. 

Q Did you say to him. In words or substance 
something similar to the following: that he had a sub¬ 
stantial block of NJB stock and that you were contacting 
people similarly situated to him? 

A No. 

Q It is a fact, is it not, that all the tele¬ 
phone calls you made were to persons who owned 1,000 
shares or more? 

A Correct. 

Q Would you agree with the statement that you 
were contacting people with substantial, blocks of shares? 
A I did not necessarily tell him that I was calling 

others. 

Q Was that a fact? 
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MR. KILL: Is what a fact? 

Q That a list was made of persons or of busi¬ 
nesses owning in excess of 1,000 shares and that you re¬ 
garded the ownership of 1,000 shares to be a block. Is 
that correct? 

A Correct. 

Q Did you tell Mr. Makl, In words and substance, 
that your client was dissatisfied with ae NJB management? 
A Yes. 

Q Did you advise him of the possibility of a 
special shareholders meeting being called? 

A Yes. 

Q Did you tell him the purpose of this special 
shareholders meeting? 

A I am not sure. 

Q Did you tell him whether or not the purpose 
of the shareholders meeting, if called, would to be 
elect new trustees? 

A I don't believe I used the word trustees; T. might 

have said new Board. 


* 


* 


* 
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Q In all the calls you sade to individuals, 
which calls ware made in response to Kr. Miller's request 
to ascertain the status of people? When you mentioned 
the possibility of such a shareholders meeting, did you 
inform the caller as to the purpose of such a special 
meeting if such a meeting should. In fact, occur? 

A I may have. 

Q What is your best recollection; that you did 
or did not? 

A If the conversation got around to it, we may have 
— I may have Indicated that the purpose of the special 
meeting might be to change the Board. 

Q I take it that you did not tell these people 
that there was any other purpose to a special shareholders 
meeting other than to change the Board; in other words, 
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that you were seeking a special meeting to sell of assets 
or anything like that? 

A No. 

Q What did Hr. Haki tell you about his attitude 
with respect to a special meeting or a possible special 
meeting? 

A I don't recall his precise words, but I got the 
feeling from his conversation that he was in favor of 
management and opposed to a call for a special meeting. 

q You wrofe down on your meno here, on this 
list. Exhibit 31 'Vill not join in”. 

A Right. 

Q You put the XX on that? 

A This may say "will not join us”. 

Q And you wrote the double X, indicating the 
nan was unfavorable? 

A Unfavorable, yes. 

Q Are you sure now that you identified your 
business affiliation? 

A Yea. 

Q Did you call Market Main & Co.? 

A Yes, I called the Second National Bank of Warren, 
of which Market Main is probably the nominee. 

Q And you spoke to a Mr. Fenwick, is that 
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correct? 

A I don't believe I reached Mr. Fenwick. He was out. 

Q Do you know who you spoke to? 

A I don't recall who I spoke to. 

Q What was the upshot of your conversation or 
conversations with whomever you spoke to on behalf of the 
Second National Bank at Warren? 

A To the best of my recollection, Mr. Fenwick was out 
and someone told me 1 should call Mr. Fenwick at some 
future time because he was the only one that could handle 
It. 

Q You made a notation "do net call —" "founda¬ 
tion —" and than something. 

A "Do not call — foundation — tarry Orbe". 

Q What foundation are you talking about? 

A I don't know what the foundation: Is. I believe 

when we went through the list, Mr. Orta told me that 1 
need not call this number because It represented some 
foundation. 

Q You mean Market Main & Co.? 

A No. 

Q Subsequent to trying, you found out that you 
should not call him, according to Mr. Orbe? 

A Right. 
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Q And you desisted from further contact with 
this particular shareholder, or its representatives? 

A Correct. 

Q And you never reached Mr. Fenwick? 

A Ho, 1 did not. 

Q Whoever you reached, did you tell them or 
him the purpose of your calling? 

A 1 don't believe so. 

Q You never got past the preliminaries, correct? 
A Correct. 

Q Row, Rives Mathews, Southern Arizona Bank; 
did you call that shareholders? 

A No, I did not. 

Q Where did you get this information about 
Southern Arizona Bank, attention J.C. Beraot -- 1 guess 
it is? 

A I probably got it out of one of cur reference books. 

Q Row, you have the Means, Helen Gower Means 
and K. Glenn Means, who apparently owned 2800 shares be¬ 
tween them, and you have a double X there. Did you call 
them? 

A No. 

Q Are these one of the people that you were 
told would be unfavorable, by Mr. Orbe? 
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A I believe so. The comment in the circle says "man¬ 
agement". 

Q And Mr. Orbe told you that? 

A Correct. 

Q Northwestern Construction Company, Metucben, 

New Jersey. Did you call them? 

A Yea. 

q What does this mean: "no name — WC 6/17, 
not known" and this "6/14” Is crossed out? 

A I believe the secretary refused to give me the name 
of the principals but did tell me. If I left my phone 
number, they would call me. 

Q Did they call you? 

A Yes. 

Q What did they tell you? 

A They called me on June 17. 

Q Who called you? 

A I don’t recall the gentleman's name. 

Q Do you remember what was said during this 
telephone conversation? 

A Well, I probably told them on June 14 — I called 
him and told him that I was a buyer of NJB stock and he 
Indicated to me that he could not sell now -- not now. 

Q Be said "probably"? Do you have any specific 
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recollection of all or any part of the conversation? 

A Not specifically. 

Q What la your testimony based on? 

A tty testimony is based on my notes and my best 
recollection of the conversation. 

Q Do you have any recollection as to whether 
or not you got beyond discussing with these people whether 
they were Interested in selling some or all of these shares 
to you? 

A From my comment "not now", I would believe it means 
that he was not ready to sell at this time. 

Q Did you discuss his attitude toward manage¬ 
ment, for example, with this gentleman? 

A I don't have any recollection on it. Sometimes 
when they are busy they end a conversation before you get 
around to too much so 1 may not have discussed anything 
further with him. 

Q As far as you recall, you never got beyond 
the discussion of the sale of the stock, correct? 

A Correct. 

Q Well, one, Lawrence J. Obrien, Passaic, New 
Jersey, and you have a double X next to his name. 

Is he one of the people Mr. Orbe said was 


friendly to management? 
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▲ Yes. 

Q You did not call him, did you? 

A I did not. 

Q Under that name appears sene handwriting. 

Could you decipher that, please, 

A I believe It refers to a Hew Haven National Bank, 

500 — 500, total of 1,000 shares. I got it off the 
stockholder list. 1 did not call their. 

Q Harold Porter, Jr., Clifton, Hew Jersey, 3,000 
shares of stock, according to Exhibit 31. Did you call 
that gentleman? 

A 1 did not. 

Q What does that X mean? 

A It probably means he was connected with management. 

Q In some places you have used X and In some 
places you have used double X, la that right? 

A That Is right. 

Q You also similarly marked Prime Equities Inc. 
Attention Peter Simon, as being part of management or 
favorable to management, is that correct? 

A Correct. 

Q You did not bother calling them, I take It? 

A Mo, I did not. 

Q Hyman Shapiro and Mildred Shapiro, who owned 
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3200 and 1200 shares respectively; did you try to call 
theat 

A Yes. 

Q Did you reach them? 

A I believe I reached Mr. Hyman Shapiro on June 14. 

Q What discussion took place between you and 
Mr. Shapiro? 

A I told him I was a buyer of 5,00G aharea of HJB 
pilme stock. 

Q What did he aay to you? 

A He told me he waa a buyer also. 

Q la that what It means by "trades It"? 

A He waa a buyer of 5,000. He told me he trades It 
In and out. 

Q Did you have further discussion with Mr. 
Shapiro about HJB stock or theoanagement of HJB? 

A Ho. 

Q Did you Indicate that you represented a large 
stockholder who was dlssatlslfed with the management of 
HJB? 

A I don't believe so. 

Q Did you mention to Mr. Shapiro the possibility 
of their being a special shareholders annual meeting of — 
A I don't believe I did. 
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Q You did not attempt to ascertain whether or 
not Hr. Shapiro would or would not be In favor of such a 
special meeting, 1 take It? 

A No. 

Q Mildred K. Simon, Clifton, New Jersey; you 
have marked as somebody unfavorable to management, cor¬ 
rect? 

A Yes. 

Q You did not call her? 

A No. 

Q With respect to one, Phillip E. Solomon, 

350 Fifth Avenue, New York, New York; did you call him? 
A Yes. 

Q When did you call him, sLr? 

A On June 14. 

Q What was the discussion? 

A I told him 1 was a buyer or HJB stock. He told me 
he was not a seller at these low prices. 

Q Was there any discussion as to any subject 
other than whether or not he was Interested In selling 
his NJB shares? 

A 1 don't believe so. 

Q To the best of your recollection, you did 
not discuss his attitude toward management with him? 
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▲ That la correct. 

Q With respect to Jack Sreb::enlk, and 1 cannot 
pronounce It. Did you call that gentleuan? 

A 1 called the number. 

Q Did you talk to him? 

A Mo. 

Q Did you talk to anyone at that number? 

A Mo. 

Q What does the notation "6/IP busy" nean? 

A I think ay notation means, X got a busy signal. 

Q Do you say It means that as opposed to the 
possibility that this gentleman was busy and 'could not 
talk to you? 

A To the best of my recollection, I did not get 

through to Jack Srebrenlk. 

Q Are you stating that Is what the notation 
"busy” means, Lhat the gentleman was busy on the tele¬ 
phone as opposed to the fact or the possibility that he 
was busy with other matters and wouldn't talk to you? 

A Tes. 

Q Did you call Mr. E. Milton Staub, Westfield, 
Mew Jersey? 

A Tes. 

Q Did you attempt to buy Mr. Staub's shares In 










169 


A 1141 

Excerpts from Deposition of William Schwartz 

Schwarts 

HJB? 

A I am not sure. 

Q When did this telephone conversation take 
place with Mr. Staub? 

o 

A Jane 18. 

Q You called him first, apparently, and he 
called you back? 

A That is possible. 

Q You have a "WC" will call, which voul<> imply 
that you didn't reach him on the first try and left a 
message; Is that what that means? 

Is that correct? 

A Correct. 

Q Either he called you back or you called him 

again? 

A That Is correct. 

Q When you ultimately reached him, did you seek 
to ascertain his attitude toward the existing management 
of MJB? 

A Yes, 1 did. 

Q Did you tell him that you represented a large 
shareholder who was dissatisfied with the present manage* 
meat? 

A Yes. 
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Q Did you mention the else o£ the shareholdings 
of your client? 

A 1 am not sure. 

Q Did you mention the possibility of there be¬ 
ing a special meeting of shareholders of NJB? 

A 1 don't believe that is what I said. 

Q What did you 3ay? You tell me. 

A I might have said to him that it is possible that 
if 201 of the shares so desire, they might call a special 
meeting. 

Q What, if anything, did Mr. Staub say to you? 
Vas he favorably inclined toward that possibility of 
opposed to it? 

A He was favorably Inclined toward a special meeting. 

Q Did you call Leon 3. Stone and Ruth H. 

Stone, as joint tenants, Hamden, Connecticut? 

A Yes. 

Q When was that, sir? 

A June 14. 

Q Did you try to obtain or purchase on behalf 
of your client their 2,050 shares which they apparently 
held jointly? 

A Yes. 

Q What was the upshot of that: at tempt ? 
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A They would not sell their stock. 

Q And you made a notation "no" no? 

A Right. 

Q Did you attempt to ascertain their attitude 
toward the management of HJB prime? 

A 1 don't believe so. 

Q Did you discuss the possibility with them 
whether there might be or could be a special meeting of 
shareholders if 2OX of the shareholders were so inclined? 
4k .1 don't believe we discussed it. 

Q As far as you recollect, yew did not get into 
anything beyond ascertaining whether or not they would 
sell their shares, is that correct? 

A Correct. 

Q David W. Traub, Londonvillc, Mew York; you 
called him, sir? 

A Yes. 

Q You called him on June 18? 

A Correct. 

Q And he owned 1976 shares, correct? 

A Right. 

Q Did you try to ascertain whether some or all 
of those shares could be purchased for your client? 

A I don't think so. 
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Q Did you seek to ascertain Mr. Traub'a attitude 
toward the existing management of BJB? 

A Tea. 

Q Did you tell him you represented a large 
shareholder in KJB? 

A Yes. 

Q Did you tell him the approximate number of 
shares that your client had? 

A X am not sure. 

q Did you mention to him the possibility of 
whether there might be or could be a special meeting of 
shareholders is 201 of the shareholders were so inclined? 
A Yes. 

Q Did you tell him your client was dissatis¬ 
fied with the management of HJB's existing management? 

A Yes. 

Q What was his response? 

A He responded to me that he would be in favor of a 

change in management. 

q Can you read into the record what he wrote 

there "friendly —" what does it say? I can't make it 

out. 

A "Friendly • what does it involve". 

Q Apparently the double checkmark is an iodica- 
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tion that theta people are favorable to you, la that 
right? 

A 1 don't know whether that it necessarily so. 1 put 
a doable cheek nest to Prim Equities and it had the 
opposite weaning. 

Q Let's not waste tine, if vs don't know what 
the weaning is. 

You attempted to reach Gladys H. Vonhacht, 
Milford, Connecticut, is that right? 

A Yes. 

Q You tried to reach this lady on two occa¬ 
sions and her telephoi c was busy. Is that right? 

A That Is right. 

Q How, Dorothea B. White and, I guess, her hus¬ 
band, George C. White of Redbaok, New .Jersey — 

A Right. 

Q Did you try to reach these folks? 

A Yes. 

Q What happened? 

A 1 probably reached Dorothea White and I have a nota¬ 
tion, "call evening after 5:00". 

Q Did you have any discussion with either Mr. 
or Mrs. White about HJB? 

A I don't recall. 


* 


* 


* 
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Q Do you recall whether or not you told Mr. 
Hhlte, In words or In substance, that you were seeking 
to round up NJB shareholders for purposes of calling a 
special shareholders nesting? 

A Ho. 

Q Do you recall whether or not you asked Mr. 
Hhlte to Join In this specLai shareholders meeting? 

A Ho. 

Q Do you recall whether or not you adviced 
Mr Hhlte, in words or In substance, that you represented 
a client who was a large shareholder of NJB prime? 

A That Is possible. 

Q Did you advise Mr. Hhlte that your client was 
dissatisfied with the then existing management of NJB? 

A I might have. 

Q Did you advise Mr. Hhlte as to the fact that 
If 20X of the shareholders of NJB concurred, a special 
meeting could be called? 

A I might have. 

Q Did you advise Mr. White as to the purpose 
of any such special meeting that might l>e called? 

A Ho. 

Q Did you advise him that at any such meeting, 
that Is special meeting that might be called, a new Board 
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or new management could bo Installed? 

A I night have said that. 

Q Did you advise Mr. White «is to whether or not 
you had telephone anyone else who had any shares or in¬ 
terest in HJB? 

A Bo. 

Q You are sure of that? 

A I aa sure of it, yes. 

Q Do you know whether or not Mr. White said 
anything to you? 

A X have no recollection. 

Q You have no recollection one way or the other? 
A Ho. 

Q Do you know whether or not Mr. White asked 
you for Information as to whoa you represented? 

A He did not. 

Q You are sure be did not? 

A I aa sure. 

Q Do you know whether or not Mr. White requested 
any information from you as to the details of what your 
clients had in aind with respect to HJB? 

A No. 

Q You do not reaeaber one way or the other? 

MR. KILL: He said, no. 
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▲ I don't believe so. 

Q Too do not believe he said that? 

A I do not believe he asked for details. 

Q Did he request any information from you what* 

soever? 

A By request information, are you talking about by 
mall? 

Q Mo. 

A Anybody mho talks — 

Q Then and there, did he request or ask you 
questions about the details involved in your statements 
to him, like, if you said you represented a person who 
was dissatisfied with the management of NJB, did he ask 
you how he mas dissatisfied, in what respects he was dis¬ 
satisfied, why were you dissatisfied; those would be 
details to me. 

A Z don't recall. 


* 


* 


* 




1 


178 


2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 
19 
23 
:ti 
22 

23 

24 

25 


A J149 

Fxcerpts from Deposition of William Schwartz 

Schwarts 

Q I take it you do not recall what Mr. White's 
attitude was with respect to the management of NJB, Is 
that right, or maybe you do recall what; Mr. White's atti¬ 
tude was? 

A I don't recall what his attitude was. 

Q In any event, you made no notation here on 
Exhibit 31 In that respect. Is that correct? 

A Right. 

Q Did you contact one, Stephen A. White, In 
Mebnne, North Carolina? 

A Tea. 

Q When did you call him? 

A On June 14. 

Q Can you just decipher these cotes, please. 

A The first line Is a telephone number. 

Q That I understand. 

A "June 14" his answer to me was "imybe - will call 
if Interested". I made a notation "6 net" which was my 
bid for his stock. I ?ro'bebly left my phone ntwher and 
on June 18 1 may have called him again — on June 18, 
and I did not get through to him. 

Q Now, you did not buy Mr. White's stock, I 
take It? 

A No, I did not. 


\ 
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Q Do you recall whether or not you had any dis¬ 
cussions with Mr, White beyond ascertaining whether he 
would be Interested In selling bis stores to your client? 

A Mo. 

Q You do not recall any discussions wlti bin 
about his attitude tcvaed the management of HJB? 

A Mo. 

Q Is it your best test loony that no such dis¬ 
cussions took place? 

A That Is mj best testiaony, yes. 

Q Mow, one Harry G. Wlberg, Jr., whose name 
you changed from Wilbers to Wlberg. Did you call that 
gentleswn? 

A Tea. 

Q And you called his on June 17 at his office? 

A I believe wy first call was to his howe, and 1 was 
referred by soweone at his residence to a different 
number. Indicating a broker — most likely a broker. 

Q Ultimately you reached Mr. Wlberg, correct? 

A Correct. 

Q Did you try to buy Mr. Wibnrg's shares? 

A I believe X Indicated I was a bujer. 

Q Did you have any discussion with Mr. Wlberg 
beyond your indication that you were a buyer? 
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▲ Tee. 

Q What did you say to him and wLat did he bay 
to you? 

A Well, to the best of my recollection, I told him 
that we represented the largest shareholder In NJB prime 
and that I was dissatisfied with the management and I 
tried to determine frow Mr. Wiberg what his attitude to¬ 
ward the management of NJB prime was. 

Q What did he tell you? 

A 1 have a comment here, "likes management at annual 

meeting". It appeared tt ' K e was in favor of the cur¬ 
rent management. 

Q Too put a double X there, correct? 

A Yes. 

Q Did you, in words or substance, tell Mr. 
Wiberg that you represented a group of NJB shareholders 
who were soliciting support for — 

A Mo. 

Q Did you tell Mr. Wiberg, in fiords or sub¬ 
stance that the people you represented wanted to do 
something different than the then existing manageuer.£? 

A 1 believe so. 

Q Did you tell Mr. Wiberg that the people you 
represented wanted to change things at MJB, including 
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the management of NJB? 

▲ Yea. 

q Did you mention to Mr. Wiberg the possi¬ 
bility of this special meeting being called if 101 of 
the shareholders of KJB agreed to such a meeting? 

A I don't recall. 

Q Did you mention to him mbit the purpose of 
calling a special meeting would be? 

A Yes. 

Q What did you tell him the purpose of calling 
such a meeting mould be? 

A Did 1 say that 1 discussed with him a special meet¬ 

ing? 

Could you read isy answer back. 

Q think you did. 

MR. KILL: I think it would be best if the 
reporter read back the last two questions. There 
may be an inconsistency. 

MR. SARTOR: If you wish, he will read it 

back. 

(Record read.) 

MR. KILL: Let him clarify the record. There 
lean inconsistency, to some extent. 

A I don't recall specifically whether I discussed 
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with Mr. Wlberg the possibility of a special meet lug 
being called. 

Q Would it be fair to say thet If you dlscoseed 
such a possibility, you are not In a position to testify 
one way or the other that you would base told him the 
purpose of such a meeting? 

MR. KILL: Do you understand the question? 

A In ocher words, if I discussed it, this possible 
special meeting, would I have discussed the purpose of 
it? 

Q Too are right on the target. 

MR. KILL: That is a speculative question. 
m I probably would have. 

Q You are certain that yoo did discuss his 
attitude toward management and that he indicated r.o you. 
In response to whatever you told him, that he was favor¬ 
ably Inclined to the existing manageamnt, is that cor¬ 
rect? 

A Correct. 

Q Bow, these other notations here with respect 
to Abe Strickler. 

Did you call a person by the name of Abe 

Strickler? 

A Bo. 
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Q Can you decipher what it saya here about Abe 
Strickler. 

A "2655” would be the serial number of the S'«;rlckier 
oaae in the master list, and it looked like the people 
at that address, with the name of Strickler, oswd a 
total of 1,000 share® in four pieces. 

Q What is this notation to the right? It says 
'Ho. 2960” and then some handwriting that I can’t; mfke 
out? 

A It looks to me like it was another shareholder 
with over 1,000 shares. 

Q What is the notation next to Hr. Sdwerd 
Waitser, Toronto, Canada? What is that notation 9 Is 
that "floor"? Is it "loan"? 

A There probably was another name with that. 

Q Would you say that was "Sl«»a*." maybe? 

A There was another Waltzer at that address »ith 500 

shares — some number. 

Q You did not call Hr. Waltser? 

A No. 

Q Subsequent to .Tunc 18, did you make any tele¬ 
phone calls to any shareholders of NJB prime? 

A No. 
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Schwarts 

••ploy of Cantor, Fitzgerald or principals of Cantor, 
Fitzgerald, make any calls to shareholders of H.J3 prime? 
A Ho. 

Q Were you instructed by anyone that you should 
not call any shareholders of NJB prime after June 18? 

A Tes. 

Q Who so Instructed you? 

A 1 believe, Mr. Miller. 

Q When did Mr. Miller so Instruct you? 

A At the end of the day on June 16, it was indicated 

to me that no further calls are to be made. 

Q Mr. Miller indicated this to you, is that 
correct ? 

A Correct. 

* * * 

196 * * * 

BY MR. RAHTOft: 

Q Mr. Schwarts, did you make any filings with 
the SBC pursuant to Rule 14A-11C to solicit proxies? 

MR. RILL: Did he personally? 

MR. RAHTOR: Yes. 

A Ho. 
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Q To your knowledge, did Cantor, Fitzgerald 
■eke any filings with the Securities and Exchange Cen¬ 
tals s Ion with respect to proxy solicitation in the 
natter of BJBf 

A X have no knowledge of it. 

Q To your knowledge, did anyone either on be¬ 
half of Cantor, Fltxgerald or Hr. Davis or D-Z or on 
behalf of Security Management neke any filings in either 
Schedule 14B with the SEC with respect to proxy soli¬ 
citations with respect to BJBf 
A Bo. 

Q At the tine you nade these telephone calls 
in this period, June 13 through June 1$, were you 
fanlllar with Hole 14A-11 of the proxy rules of i:he 
Securities and Exchange Conalsslon? 

A Bo. 

Q In any of your discussions, did you ever men¬ 
tion the naaes or the identify of any person or persons 
which your client mould desire to be oa the Board of RJB 
or be part of the msnagnent of BJBf 
A BO. 

Q You never mentioned any naaes? 

A Bo. 

q Let me show you what has been marked as 
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Schwarts 

^hihlt 11 for identification, vhleb I can represent to 
you caae froa Mr. Kill, who said that Uhls was from the 
files of Cantor, Fltsgerald. 

Have you ever seen Exhibit 11 for Identifi¬ 
cation or any other copy thereof? 

A Tea. 

Q la this the shareholders l!Let that you re¬ 
ferred to, the big list, as you referred to It? 

A Y'te. 

Q Do you know who aade up the senary lists. 
Exhibit 31? 

A Ho. 

Q Do you know whether the lint comprising 
Exhibit 31 was wade up In the office of Cantor, Fltsgerald? 
A Ho. 

Q When was the first tlae you sew Exhibit 11 
for Identification or any other copy thereof and by that 
I swan the big list? 

A On June 14 or the 17th. 

Q Frow whoa did you gat the list? Fra Mr. 
Miller? 

A Ho. Mr. Orbe's secretary showed we the list. 

Q Do yen know how or fra whoa or the circum¬ 
stances under which Cantor, Fltsgerald obtained Exhibit 
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Schwarts 

11 or any of the copies of Inhibit 11? 

▲ Ho, 1 do not. 

Q Mow, there are aowe clips here in this thing. 
Exhibit 11, with reference to Mae Markings and other 
things, and I bailere this will be wery brief, but do you 
know who made this checkmark on Page S of the big list 
nest to the news Bacall, care of the Bank of California? 

Do you knew who wade that checknarfc? 

A Mo, I do not. 

Q Do you know if you aade that checkmark? 

A Bo, X do not. 

MB. KABTOR: Let ae now aark as Exhibit 11-A 
for Identification, another copy of fichiblt 11, 
which was furnished to us by Mr. Kill, by letter 
of last Thursday evening, and 1 would like to haws 
this aerfced Exhibit 11-A, if you will. 

MR. KELL: The record ought to show that what 
X furnished was the original stockholders list, and 
this is a copy of this. 

MR. KABTOR: Nr. Kill is to the aark here. 

Be furnished an original Exhibit and a photostat 
was aade of Exhibit 11 which was originally given 
to us and photostated. In other words. Exhibit 11 

S' 

was narked in the fora given to us. 
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Let at nark this photostat of the eta k- 
holdert list at Prhlbit 11-A. 

(Abovt>described document hi re In narked 
Defendant Trustee's Exhibit 11-A lor Identifica¬ 
tion, this date.) 

Q Let at direct yonr attention to Exhibit 11-A 
and to theta various dipt on the papas of Exhibit 11-A. 


It would ap pea r that tone body 


next to variant 


tone circlet and Z't 


Did you make thote markings? 

A Ho, 1 did not. 

Q Do you know when they were node? 

A Ho. 

Q Do you know who wide then? 

A Ho. 

Q How, with retpect to Hope 6 of Exhibit 11-A, 


that hat the 


notation that Exhibit 11 did on it. 


next to the Bank of California, on Pape §. 


Pape 10 tomebody 


a checkmark next to 


of Chariot Schwartx of Hewtoa Ctnter, Mesea- 


ebusettt, an owner of 1,000 tbaret on thlt list. Did 


you make that checkmark! 
A Ho. 


75 


Q 


Do you recall if you called Hr. Schwarts of 
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Schwarts 

Bewton Center? 

A I did not all that name. 

Q Do you know who made that check mark next to 
Nr. Schwarts* naqe? 

▲ No, X do not. 

Q Do you knew of any reason shy that checkmark 
la there? 

A Bo. 

Q Do you know If anyone elae called Mr. Schwarts 

of Bewton Center? 

A Bo. 

Q You do not know one way or the other? 

A Bo. 

Q With respect to Mildred Slaon and the check- 
mark next to her name; do you recall calling her? She 
has a checkmark next to that. 

A What Is tin question. 

Q Did you make that checkmark next to her name? 
A Bo. 

Q Do you know who made It? 

A Bo. 

Q Do you know If anyone called Mildred Simon, 
that la anyone else? 

A I don't know. 




202 


A 1161 

Excerpts from Deposition of William Schwartz 

ScaiKirta; 

Q Wow, with respect to Leon 8. Stone and Roth 
H. Stone of H—dsn, Connecticut and the checknark next 
to their p an es , did you sake that checknark? 

A Ho. 

Q Do you know who made the checknark? 

A Ho. 

Q You hare already testified as to you? con¬ 
tact with the Stones. 

Do you know if anyone else called or con¬ 
tacted the Stones? 

A I do not. 

Q Barbara B. Waters of Fork River, Hew Jersey, 
the owner of 1480 shares, and there is a checknark next 
to her nans, did you nake that checknark? 

A Ho. 

Q Do you know who did? 

A Ho. 

Q Do you knew if she was called or contacted 
by anybody? 

A Ho. 

Q You Jld not call her? 

A Ho. 

Q With respect to Jack Wsishord sod Ruth Wels- 
bord of Pbapaoo Beach, Florida. Do you recall calling 
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than? 

A Be. 

Q Did you make the checkmark next to their 

names? 

A Bo. 

Q Do you know if anyone else called him? 

A Bo. 

Q Do you know of any reason why there are any 
checkmarks next to any of these names on Exhibit 11-A? 
A 1 do not. 

Q Did you see Exhibit 11-A with the o7*lglnal 
Exhibit of Exhibit 11 or another copy of the list that 
you saw and did it have checkmarks on It or did It not 
have checkmarks on it? 

ME. KILL: If you recall. 

A I don't recall. 


* 


* 


* 






A l “ILLE? 


A m;;i 

EXCERPTS FROM DEPOSITION OF W. 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


---- 

D-Z INVESTMENT COMPANY, 


Flaxntiff, 


vs. 

ROBERT E. HOLLOWAY, MELVIN S. TAUB, MAURICE 
J. BRICK, PETER E. SIMON, NORMAN BRASS LER, 
CHARLES CILLER, HERBERT E. HARPER, DR. 

Gordon McKinley, jambs r. moseley, iu, 

JACK G. TAYLOR, DALLAS G. TOWNSEND, JL., 
and NJB PRIME INVESTORS, 


Defendants, 


and 


SECURITY MANAGEMENT CO., INC., CANTOR. 
FITZGERALD 5 CO., INC., BRUCE R. DAVIS’., 
JEROME ZIMMERMAN, RALPH M. BECKER, SAUL 
BECKER, BERNARD KROLL, MAX SOPHIER, HAROLD 
LEVOW, HAROLD B. LEVIN, HARVEY JACOBSON, 
and SEYMOUR WEINBERG, 


74 Civ. 2379 
(I.B.W.) 


Additional Defendants 
to Counterclaims 


-----x 

DEPOSITION of WILLIAM P. MILLER, taken 

pursuant to Notice, held at the offices of 

Wachtell, Lipton, Rosen § Katz, Esqs., 299 Park 

Avenue, New York, Mew York, on the i!4th day of 

BENJAMIN REPORTING SERVICE 
S Beecaan Street 
New York, New York 10038 

SM-11 38 




2 


S2> 


A 1164 

Excerpts from Deposition of William P. Miller 

July, 1974, at 4:00 p.m., before Jerry Pellis, 
a Notary Public of the State of New York. 

oOo 
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WILLIAM P. MILLER. called 

as a witness, having first been duly sworn by 
the Notary Public, and stating ii:? address as 
445 Last 78th S.reet, Neu York, New York, was 
examined and testified «. follows: 

EXAMINATION BY 
MR. KANTOR: 

Q Mr. Miller, how old are ysu? 

A Thirty-six. 

Q Are you an officeT of Cantor, Fitzgerald 8 
Company, Inc.T 
A Yes. 

Q What is your title? 

A Senior vice-president. 

Q Can you just briefly describe for me your 
duties? 

A I generally have administrative respensibilities 

in the New York office and I supervise and actively par¬ 
ticipate in the corporate finance department. 

Q Does «Ir. Orbe report to you, sir? 

A Yes. 

Q Does Mr. William Schwartz report to you? 

A No. 

Q Who if anyone would Mr. Schwartz report to? 
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Miller * 

A Probably the president of the firm. 

Q How long have you been employed by Cantor, 
Fitzgerald? 

A Four and a half years. 

Q How long have you held your present officer- 

ship? 

A About a year. 

Q Prior to becoming senior vice-president, did 
you hold any office or title with Cantor, Fitzgerald? 

A Yes. I was a vice-president. 

f 

Q When did you accede to that title or gain 
that title? 

A Three months after arriving st the firm. 

Q Prior to being employed by Cantor, Fitz¬ 
gerald, were you employed by anyone else in the secur¬ 
ities industry? 

A No. 

Q Are you a college graduate? 

A Yes. 

- -- V \ 

Q When did you graduate college? 

A June, 1959. 

Q What college? 

A Long Island University. 

Q What is your degree? 


/ 
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Miller 5 

A I have a B.S., in business. 

Q Could you just briefly describe your employ¬ 
ment history from college up to when you became employed 
by Cantor, Fitzgerald? 

A I left Cantor, Fitzgerald and spent three and a 
half years in public accounting. * 

Q You le£t Cantor, Fitzgerald? - ♦ 

A I left college. Excuse me. I left college and 
spent three and a half years in public accounting, while 
I attended law school in the evening. I then joined a 
tax practice, and for perhaps six years or so was engaged 
in the tax practice. It was from there that I joined 
Cantor, Fitzgerald. 

Q Are you a certified public accountant? 

A Yes, sir. 

Q When did you gain that certification? 

A 1964. 

Q You are an attorney at law, are you? 

A Yes. 

Q Are you authorized to practice in the State 
of New York? 

A Yes, sir. 

Q Let me show you Exhibit 11 and Exhibit 11-A, 
which are for all intents and purposes, as far as my 
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Miller 6 

questioning of you will be concerned, the same. When 

did Cantor, Fitzgerald first obtain a copy of the NJB 

shareholders' list? 

A Sometime in early May. 

Q From whom was such a list obtained? 

A A messenger from our office went down to C lamical 

$ 

Bank and picked up the list pursuant to instructions 
that we received. 

Q From whom did you receive these instructions? 
A Our counsel, Rubin, Wachtel. 

Q At that time did you have any understanding 
as to whether or not this list was being obtained by 
Cantor, Fitzgerald pursuant to the order of any court? 

A Yes, I did. 

Q What was your understanding? 

A Pursuant to an action of D-Z. 

Q Where; in the State of Massachusetts? 

A Yes. 

Q Your messenger picked up, l take it, the orig¬ 
inal list which the Chemical Bank was furnished to D-Z. 

Is that correct? 

A That is correct. 

Q Was it your understanding that your firm's 
Messenger was picking this up on behalf of D-Z? 
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Miller 


A Yes. 


7 


Q Subsequent to the list coming into the posses* 
sion of your messenger, what happened to that list? 

A It was delivered to my ^ffice late Friday and I 

f 

first saw it on Monday mornirfg, as I recall. 

Q Has your firm made any copies of that list 

for any other person, firm or corporation, other than 
whatever may have been furnished here in connection with 
this case by Mr. Kill's firm to our firm? 

A Let me say that on Monday morning 7 cook the list, 

o 

which was a rather large, cumbersome size, and gave my 
secretary instructions to have several copies made on 
the Xerox reduction equipment. 

Q Do you recall approximately how many copies 
were made? 

A Three. 

Q What happened to those copies, as far as you 

know? 


A I recall giving one to Bruce Davis; i recall leav¬ 
ing one at the offices of Rubin, Wachtsl, and I think I 
kept the third one for ay own purposes. 

Q Other than these three copies that you have 
just referred to, are you aware as to whether or not your 
firm made any additional copies of the NJB shareholders' 
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Miller 

list subsequent to obtaining them? 

A No. 

Q Those are the only copies of which you are 

aware? 

A Those are the only ones I am aware of, yes. 

MR. KILL: Other than the copies made in 
connection with this litigation. 

THE WITNESS: Yes. 

Q What did you do with your list, sir? 

A I instructed my secretary to have prepared summary 

lists. 

Q What instructions did you give her; to make 
two lists, one of 10,000 or more shares, and another 
1,000 to 9,999? 

A It says 1,000 to 10,000, I think. 

Q 1 to 10,000 and over 10,000. 

A Yes. 

Q Did anyone instruct you tc have such summary 
list prepared? 

A No. 

Q It was your own idea? 

A Yes. 

Q For what purpose did you ask your secretary 
to make these summary lists? 
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Miller 9 

A Because I wanted it. 

Q But did you have anything in mind other than 
you wanted a summary list? Did you ht.ve anything in mind? 
A The list that was originally supplied was too large 
and cumbersome. I wanted to see where the major stock¬ 
holdings were. 

Q Did you have any reason at that time, other 
than informational, to want to know who owned 1 to 10,000 
shares of NJB and who owned more than 10,000 shares of 
NJB? 

A No. 

Q Did you ever discuss with Mr. Davis or any 
other officer, employee or representative of D -l the 
making up of summary lists? 

A No. 

Q Did you discuss with anyone from Rutin, 

Wachtel the making up of summary lists? 

A No. 

Q Subject to the summary lists being prepared, 
what if anything did you do with these lists? P.y that, 

I mean specifically did you furnish copies to a i,y other 
person outside of the Cantor, Fitzgerald office? 

A No, we did not. 

Q Have you ever up to and including today ever 
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Miller 10 

furnished the summary li*t -- and by that I mean Exhibit 
31, without the handwriting •• have you ever furnished 
the typed portion of Exhibit 31 to anyone in the world, 
from the time they were made up up to the present time, 
other than what may have Dt>on produced in this lawsuit 
and given to Mr. Kill, which in turn [ received? 

A Anyone in the world? Yes. 

Q Who did you give a copy o:c the summary list 
to? I am talking only outside the employ of Cantor, 
Pitzgerald at the moment. 

A Rubin, Wachtel got a summary list simultaneously 

with the stockholder list, and Bruce Davis. 

Q He received a copy, also? 

A Yes. 

Q Did you ever make copies, by the way, of the 
large shareholder list, namely Exhibit 11, or the sum¬ 
mary shown on the list. Exhibit 31, fcr Georgeson Com¬ 
pany? 

A No. 

Q Do you know who Georgeson Company is? 

A I think it's a proxy solicitation firm. 

Q But to your knowledge you never gave them or 
Cantor, Fitzgerald never gave them an actual list or a 
summary list? 
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Miller 11 

A That is correct. 

Q Do you know what if a**ythi.ng Mr. Davis did 
with either the large shareholder list, Exhibit 11, or 
the summary lists. Exhibit 31, after he received same 
from you? 

A No, I do not. 

Q Do you know whether or not he has ever con¬ 
tacted anyone personally or through any employee, officer, 
director or agent of D-Z Investment Company, whose name 
appears on these lists. Exhibit 11 and Exhibit 31? 

A No. 

Q You don't know one way or the other? 

A I don't know one way or the other. 

Q No information at all that you can give us? 

A No. I have no knowledge. 

Q Let's direct our attention to Cantor, Fitz¬ 
gerald. To whom, if anyone, have you ever gi 1 en copies 
of Exhibit 31 -- and when I say Exhibit 31 I am talking 
of this (indicating) -- or the cnmplete list, which are 
Exhibits 11 and 31, from the time you got them until the 
time they were made up, up to the present time? 

A Bill Schwartz, Larry Orbe, and Lernard Cantor. 

Q Did they each get one copy of the actual list 
and the summary list, or did you circulate one copy among 
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% 

then? 

A They would have each gotten one copy of the summary 
list. 

MR. KANTOR; I ask for the production of 
the sunnary list of Mr. Orbe and Mr. Bernard 
Cantor. 

Q You also kept a copy? 

r 

A I got Mr. Cantor's back. Mr. Cantor maintains no 
files as a general practice and returns all nemos and 
things transmitted to him back to the people that send it 
to hia. 


* 


* 


* 
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BY MR. KANTOR: 

Q For what purpose did you make these copies 
of the summary lists for Messrs. Cantoi, Orbe or Schwartz? 
A To see if they recognized or had personal knowl¬ 
edge of people, these shareholders. 

Q You say Mr. Cantor returned his list to you. 
Did he know any of these people on this list? 

A Yes. 

Q Do you recall who he knew? 

A People at the Kansas City Bank. 

Q Did anyone thereafter contact these people, 
other than Mr. Schwartz? 

A Yes. 

Q Who? 

A Mr. Cantor. 

Q When did he contact these people at the Kansas 
City Bank? 

A Sometine later, I suspect. 

Q By that you mean sometime in May? 

A Yes. 

Q Did he contact the Kansas City Bank people? 

A To find out if they were holding the stock. 


25 
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Q Do you have knowledge what they said to the 
Kansas City Bank people and what they said to him? 

A Yes. He recalled to me that the trust officer had 
done a detailed study of REIT's and had thought that NJB 
was a wise investment, and it was the sorriest decision 
he had made. 

Q Do you know whether or not Mr. Cantor sought 
to obtain some or all of the stock in NJB then being 
held by Kansas City Bank? Did he try to buy it is what 
I am trying to say. 

A Excuse me a second. 

Could you repeat the question? 

(Question read.) 

A I am told the stock was offered to him. 

Q What did he do? 

A He purchased for D-Z certain of their holdings. 

Q Do you know how much he purchased and how 
much they had left after the purchase -* they being 
Kansas City Bank? 

A do you want to break the question into pieces? 

Q How much did he buy? 

A He made two purchases on two different days. 

Q When was that? 

A He made one purchase -- I don't recull the dates. 
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but it was some few days afteT. He purchased one block 
of 15 y 000 shares and one block of 10,000 shares, for a 
total of 25,000 shares. According to the records there, 
they own some S3,000 shares, and still hold the rest. 

Q By that you mean Tranco 6 Co^jany as appar¬ 
ently nominee for Kansas City Bank and Coatru 6 Company 
as nominee for Kansas City Bank? 

A Yes. 

Q Do you know whether Mr. Cantor subsequent 
to these purchases ever contacted the Kansas City Bank 
to ascertain whether or not they would support an effort 
by D-Z to oust the existing management of NJB? 

A He did not contact them for that purpose. 

Q Do you know whether or not anyone else other 
than Mr. Cantor ever contacted the Kansas City Bank or 
its nominees to discuss whether or not that institution 
would support an attempt to call a special meeting of 
the shareholders of NJB? 

A I did not, and to my knowledge no one at Cantor, 
Pitzgerald ever has. 

Q Were there any other persons, firms or cor¬ 
porations whose names were listed on eithar Exhibit 11 
or Exhibit 31 known to Mr. Cantor? 


A 


No. 
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Q How about Mr. OrbeT Did you ever learn as 
to whether or not Mr. Orbe knew any of the naaes on 
either Exhibit 11 or Exhibit 31? 

A Yes, I did. 

Q What did you learn, sir? 

A He recognized a bunch of naaes of people that lived 
in New Jersey, since that's where he had resided, as 

A 

being people that he had soae faailiarity with. 

Q Can these people be described in any short¬ 
hand fashion as the existing aanageaent of NJB? 

A Additionally people that lived on Clifton Avenue 
in Clifton, New Jersey, where he resided, who knew 
people at the bank. Although they aay not have been 
involved with the bank directly, they were old-line 
people who were in the conaunity a long tiae and had 
ties to the bank. 

Q Do you know whether Mr. Orbe or anycne else 
in the eaploy of Cantor, Fitzgerald ever contacted some, 
all or any of these people on Exhibit 31 or Exhibit 11 
known to Mr. Orbe? 

A To my knowledge, no. 

Q Have you ever contacted any shareholder of 
NJB for any purpose from February 28, 1974 up tt and 
including the present tiae? 
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A I have not. 

Q To your knowledge, has anyone in the employ 
of Cantor, Fitzgerald contacted any shareholders of NJB 
at any time fro* January 1, 1974 up to and including the 
present time? 

A Yes. 

Q Can you give me the identify of such person 
or persons? 

A It would be Mr. Cantor, as previously indicated, 
and Bill Schwartz. 

Q Do you know on or about what time Mr. 

Schwartz was given a list of the shareholders of NJB, 
either the summary list or the first time he saw the 
large list? 

A Yes. 

Q When was that? 

A Right after the annual meeting cf the trust. 

Q Do you recall what the date of that annual 
meeting was? 

A The 13th, 14th, 15th of June. 

MR. KANTOR: I think we cen agree H -.<>* June 
13th, Is that correct? 

MR. KILL: I don't know about that. 

MR. MITCHELL: June 13th. 
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Q It was your best recollection Mr. Schwartz 
was given the suanary list a r well as the compete list 
on June 13th. Is that correct? 

A Yes. 

Q At the tine you gave Mr. Schwartz the list, 
what if anything did you say to Mr. Schwartz? 

A I want to purchase shares of this company for an 
account of ours. 

Q Did you identify what this account was 
A Yes. 

Q What did you tell hin? Did you tell hia it 
was Davis and/or*D-Z? 

A Yes. 

Q Was Mr. Schwartz at that time familiar with 
who Mr. Davis was and who D-Z was? 

A Yes. 

Q Did you give Mr. Schwartz at that tine any 
parameters as to how much he should purchase, who he 
should contact, what price should bo paid, or any other 
guidelines? 

A I told him we would purchase at around the market, 

and before he made any purchases, to check with me first. 

Q So he could not make any purchases without 
your approval. Is that correct? 
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A That is correct. 

Q Did you indicate to him ac that time 
any goal as to the total number of shares which your 
clients D-Z and Davis -- I use them interchangeably 
were seeking at that time through the use of the share¬ 
holders' list? 

A I don't recall. 

Q Did you discuss with Mr. Davis the use of 
the shareholders' list to obtain block purchases? 

A I may have mentioned it to him. 

Q May have, or you did? 

A I don't know. 

Q You Teally can't rexexber one way or the 

other? 

A That's correct. 

Q Did you give Mr. Schwartz any otheT instruc¬ 
tions, other than what you have just testified to, with 
respect to the use of these shareholders' lists? 

A None that I recall. 

Q Did there come a time subsequent to June 13th 
when you gave Mr. Schwartz additional instructions with 
respect to Exhibits 11 and 31? 

A Yes, I did. 

Q When was that? 
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A Several days later. 

Q Do you recall the exact date? 

A It was two or three days later. I think there was 
a weekend involved. When I speak of days, I mean busi¬ 
ness days. 

Q Just in the interest of speeding this up, I 
will give you a calendar. Mr. Schwartz has testified 
this morning that on June 18th you and he had a subse¬ 
quent discussion about the use of these lists. Do you 
have any reason to dispute that testimony? 

A No. That sounds right. 

Q How many conversations did you have with Mr. 
Schwartz on June 18th? Was it one or was it more than 
one? 

A I don't recall. 

Q Does it refresh your recollection that in 

the morning of June 18th, or whatever date it was, you 
told Mr. Schwartz not to buy any more or seek to buy any 
more shares of NJB through the use of this list. Exhibit 
31, the summary list? 

A Yes. 

Q That refreshes your recollection? 

A Yes, it does. 

Q Do you recall telling Mr. Schwartz anything 
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else on the norning of June 18th? 

A No, I do not. I told hia we were out of the narket. 

* * * 

23 * * * 

Q Did you have a subsequent conversation with 
Mr. Schwartz later in the day? 

A Yes, I did. 

Q What was that conversation? 

A I suggested he continue to call sone stockholders 
to find out what their attitude is with respect to their 
holdings in NJB. 

Q Do you recall saying anything further than 
what you have just testified to? Can you supply the 
exact words you used or any further details? 

A I think the tern I night have used night have been 
I would like to take their tenperaturs to find out if 
they are happy or unhappy with the position that they are 
holding. 

Q Irrespective of what you might have said, 
do you recall what you did in fact say? If not. please 
don't speculate. Did you actually say that? Do you 
have any recollection of saying that? 

A I recall using the words "take temperature." 
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Q That is your best recollection, that you 
used that word, among other words? 

A Yes. 

Q Did you tell Mr. Schwartz at that tine any¬ 
thing about the possibility of a call of a special meet- 

ing of NJB shareholders and what the requirenents were 
to call such a meeting? 

A Yes. I recall bringing Mr. Schwartz up-to-date. 

Q What did you say? Give me your exact words. 

If you can't use the exact words, give me the substance 
of what you said. 

A The substance of what I said was that the trust 
indenture, as far as I was led to believe, could provide 
a shareholder who owned 201 or more of the certificates 
of beneficial interest could call a special meeting, and 
that is apparently the present thinking of what D-Z 
would like to do. 

Q When you said apparently was the present 
thinking, that was their thinking on that date, or is it 
also their thinking today? 

MR. KILL: If you can speak for D-Z at the 
present time. 

A I don't know what D-Z's thinking is as of this 
moment. 
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Q Your testimony referred to thinking as of 
that time. 

A At that time, yes. 

Q Did you mention to Mr. Schwartz the fact 
that if your client plus additional shareholders whose 
total holdings would aggregate 201 or more apprsved, 
that such a special shareholders' meeting could take 
place? 

A That I believe was in response to a question they 
asked me. He said does it have to be D-Z only. 

Q What did you say? 

A I said no. It's any group of shareholders holding 
201 or more. 

Q Why don't you see if you can recall anything 
else that was exchanged between you and Mr. Schwartz in 
this conversation. Do you recall anything else other 
than what you have told me just now? 

A No. It was a very brief 30-second discussion. 

Q Did Mr. Schwartz ask you what he could tell 
the shareholders that he was going tc contact? 

A I don't recall. 

Q Did you tell Mr. Schwart* what he was auth¬ 
orized and empowered to tell the shareholders that he 
was going to contact? 
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A No. Mr. Schwarts is a professional and I assume 
understood what I leant when I said take teupersture. 

MR. KANTOR: I move t6 strike the portion 
of the answer where he goes into accrediting Mr. 
Schwartz. 

Q Please answer my questions directly, if you 

can. 

Did you tell him, yes or no, what he could 
tell these shareholders? 

A I don't recall. 

Q You don't recall that you told him anything, 
or you don't recall whether or not you told him anything? 

MR. KILL: Other than what he has testified 

to. 

MR. KANTOR: Yes. 

A I don't recall whether I told him anything else. 

Q Did you tell him he could contact as many 
shareholders as he wanted to? 

A No, I did not tell him that. 

Q Did you tell him that he could only contact 
a finite number of shareholders? 

A No, I did not. 

Q Would it be fair to say that you did not tell 

& 

him anything one way or the other as to how many share- 
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holders he could contact? 

A That is correct. 

Q To your knowledge, did Mr. Schwartz there¬ 
after contact a number of NJB shareholders, using Exhibit 
31? 

MR. KILL: Using or listed on Exhibit 31. 

MR. KANTOR: Yes. 

A Yes. 

Q How did you learn that, sir? 

A He told me of his results. 

Q Did he tell you who he cortacted by refer¬ 
ence to the list, or orally? 

A Orally. 

Q Did he give you names? Did he name names? 

A No. 

Q Did he tell you how many shareholders he 
contacted? 

A I recall a specific discussion with him where he 
said it’s evenly divided. 

Q Did he toll you the total number of people 
he spoke to? 

A By reference, I can total it up. 

Q I realize that you want to be helpful. 

A He didn't. 
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Q Just answer that. 

A He did not tell ne the total. 

Q Did you ever learn the tctal number of people 
or the total nunber of shareholders that he in fact did 
c. 11 to ascertain their attitudes? 

A Yes. 

Q How many? 

A He told ne he spoke to three people who liked the 
stock ( he spoke to three people that didn't like the 
stock, and he spoke to two people that couldn't care 
less. 

Q Have you ever learned that Mr. Schwartz on 
or about June 18th contacted 11 or more shareholders? 

THE WITNESS: Would you repeat the question, 
please. 

(Question read.) 

Q Of NJB. 

A Yes. 

Q You did learn that? 

A Yes. 

Q When did you learn that? 

A In the last day or so. 

Q After you told *«r. Schwartz that he should 

contact shareholders to determine their attitudes, did 
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you subsequently have another conversation with him in 
which you advised him not to make any additional calls? 

A Yes. 

Q When was that? Was it later the same day? 

A Or the next day. 

Q Can you tell me in words or substance what 
you told Mr. Schwartz? 

MR. KILL: I will allow the witness vo answer 

what instructions he gave 
A Don't make any more calls. 

Q Can you tell me anything else you sa d to 
Mr. Schwartz on that occasion other than that which your 
attorney believes to be in violation of the attorney- 
client privilege? 

A No, I can’t. 


* * 


* 
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Q Have you brought to the attention of the 
Securities and Exchange Commission that an eaployee of 
Cantor, Fitzgerald had called or contacted nore than 10 
shareholders of NJB to dete r aine whether or not they 
would be in favor of the calling of a special meeting 
of NJB? 

A 1 never testified to that. 

Q I know. That is ay question. 

A No. 

MR. KANTOR: Read the question back. 

MR. KILL: He answerv~ it. 

Q The answer is no? 

A "No." 
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Q Have you ever advised the NASD that in or 
about June 1974, an employee of your firp, namely, Mr. 
Schwarta contacted in excess of 10 shareholders with 
respect to whether or not a special shareholders’ meet¬ 
ing of NJB would be desired? 

A No. 

MR. KILL: I would like to pit on the record 

j 

the answers to the last two questions do not sug¬ 
gest -- and I am not sure how they will reed -- 
agreement by the witness or by Cantor, Fitzgerald 
with the facts contained in the question, cr the 
purported facts contained in the question, about 
contacts with shareholders for specific purposes. 

Q Let's go further. Just so there can be no 
dispute about it and no quarrelling with my question, to 
your knowledge, has anyone on behalf of your fir? advised 
the SEC or the NASD of the fact that Mr. Schwartz called 
a number of shareholders in and about June 1974 c.r what¬ 
ever purpose he may have called these peoole? 

A No. 

MR. KANTOR: There can't be any problem with 
that question and answer. 

MR. KILL: I didn't have ary problem with 
the prior questions, except in reading transcripts. 
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it would seen the witness agreed with the under* 
lying facts when in fact he didn't agree with 
the underlying facts. 

Q Prior to Mr. Schwartz making any telephone 
calls to shareholders of NJB to ascertain their atti¬ 
tudes, did you acquaint Mr. Schwartz with 14a-11 of the 
SEC proxy rulesT 

A I did not acquaint him of such rules. 

Q To your knowledge, was Mr. Schwartz aware 
at that time, namely, in mid-June, of the existence of 
Rule 14a-ll, as well as the substance of same? 

A No. 

MR. KILL: If you know. 

A No. Not to my knowledge. 

Q Were you aware, sir, in June of 1974, when 
you gave this instruction to Mr. Schwartz that he should 
contact shareholders to determine their attitudes, of 
Rule 14a-11 of the SEC proxy rules? 

A May I examine those rules? 

Q I have a copy right in my hand and I will be 
happy to put it in front of you. 

(Short pause.) 

A I have no recollection of being familiar with these 
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Q To your knowlodge, has Cantor, Fitzgerald 
nade any filings with the Securities ard Exchange Com¬ 
mission pursuant to Rule 14a-ll(c) or Schedule l^-i of 
the SEC proxy rules? 

A May I examine that rule? 

Q I am putting in front of ycu 14B and the 
pages that refer to the Rule. 

(Short pause.) 

MR. CANTOR: Read the question, please. 

(Question read.) 

Q With respect to the solicitation of proxies 
of NJB. 

MR. KILL: I object to the form of the ques¬ 
tion to the extant it implies there has been any 
such solicitation. But I will allow the witness 
to answor with that understanding. 

A No. 

Q To your knowledge, has Cantor. Fitzgerald 
made any filings with the SEC whatsoever with respect to 
NJl on the subject of proxy solicitations? 

A No. 

MR. BRAININ: I assume I have the same con¬ 
tinuing status. 

MR. KANTOR: As always. 
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Q Do you know whether or not D-7. made any 
filings with the SEC with respect to proxy solicitations 
relating to NJB? 

A No, I do not. 

Q Do you know whether anyone cn D-Z's behalf 
made any such filings with the SECT 
A No, I do not. 


Miller 35 

Q Prior to your asking Mr. Schwartz to contact 

NJB shareholders to ascertain their cittitude, did you 

discuss that with Mr. Davis? 

* * * 

A Yes. 

Q When did this discussion take placet 
A Right following the annual meeting. 

Q Where did this discussion take place? 

A In my office. 

Q Who else was present at the discussion? 

A Orbe. I am not sure of the other people that were 

there. 

Q It was at least Orbe, Davis and yourself? 

A Yes. 

Q You aTe not sure whether there were additional 
people? 

A Yes. 
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Q Who initiated the subject, namely the sub¬ 
ject of possibly contacting shareholders to ascertain 
their vievs? Was it initiated by Mr. Da-is, or by 
either yourself or Mr. Orbe? 

A Excuse no. I now misunderstand the cm tire question 
Excuse se. 

(Discussion off the record.) 

THE WITNESS: I would appreciate if ve could 
go three questions back, because I think the ques¬ 
tion you asked ae is somewhat different than the 
one you are now posing to me. 

Q What I sought to ascertain flow you -- i 
don't know if it's three questions bad: cr how many ques¬ 
tions back --is whether or not you diyctssed with Mr. 
Davis the subject to soaeone frot Cantor, Fitzgerald 
contacting shareholders of NJB to ascertain what their 
attitudes were. 

A I never discussed that with Mr. Davis. 

Q You never discussed that with him? 

A No. 

Q What you discussed with Mr. Davis was the pos 
sibility of people being contacted to see wnether or not 
they want to sell shares. Is that correct? 

A That's correct. 
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Q Mow we have that ambiguity cleared up. 

Did it ever cone to Mr Davis' attention, as 
far as you know, that Schwartz or anyone else a: Car.t.OT, 

Fitzgerald had in fact contacted shareholdexs at your 

/ 

request to ascertain what their attitudes were as opposed 
to whether or not they wanted to sell shares? 

A Yes. 

Q How did Mr. Davis learn that these telephonic 
contacts had been made? 

A I communicated to him perhaps some cf the remarks 
that Mr. Schwartz made to me. 

Q And when was this, sir? Mas this prior to 
your going back to Mr. Schwartz or the third time on 
June 18th and telling him not to make ary mere calls, or 
was it after the third conversation of June 18th? 

A It would have been after he made calls. 

Q As I understand it, you h«td at least three 
conversations with Schwartz on June 18th. Ore was when 
you told him not to solicit any more stock for purchase -- 
MR. KILL: Subject to the word "solicit, 
solicitation". 

Q -- and the second is when you asked him to 
contact shareholders to determine attitudes, and the 
third is whenyou told him not to do the number two any 
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longer, namely, not to call any shareholders. 

A I'm not sure whether that would have been the same 
day or the sane morning, discussion nuaber three. I 
don't recall. 

Q When did you advise Mr. Davis that Mr. 

Schwartz was making these calls to deteniine atti tudes? 

A Probably sometime after those three communications 
to Mr. Schwartz. 

Q Are you sure it was after conversation nunoer 
three and not before conversation number three? 

A No, I am not sure. 

Q You don't know exactly whan the sequence was? 
A No. 

Q Do you know when you spoke to Mr. Da\is 
whether your counsel had already given you whatever advice 
he gave you with respect to telephoning these share¬ 
holders? 

THE WITNESS: Can you repent that question, 
please. 

(Question read.) 

A I don't recall. 

Q Do you recall what you told Mr. Davis and 
what he told you? Was this a telephone conversation? 

Hold that question. Was it a telephone conversation? 
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A Yes. 

Q What did you tell Davis and what did he tell 

you? 

A X said we checked soae attitudes of soae share¬ 
holders, and three were happy with the investaent, three 
were unhappy with their investnent, and two really didn't 
care. 

Q Did you tell hia anything else? 

A Not that I recall. 

Q Did you tell hia thatSchwartz had called in 
excess of 10 shareholders of NJB? 

A I did not. 

Q Did you tell hia whatever your counsel, 

Rubin, Wachtel, had told you about these telephone calls? 
A No, I did not. 

Q You didn't tell hia? 

A I don't recall exactly what I told hi®. 

Q Did you discuss with him th« possibility -- 
hia being Davis --of whether or not there taight have 
been a violation of the SEC proxy rules in making these 
telephone calls? 

A No, I did not. 

Q Have you ever discussed with Mr. Davis, up 
to and including the present tiae, whether or not Cantor, 
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Fitzgerald had violated the SEC proxy rales by waking 
these telephone calls to dcteraine the attitudes of the 
-shareholders, as you put itT 
A Yes. 


★ ★ ★ 

Q Did you have any conversations with Mr. 
Davis without the presence of counsel in which the sub¬ 
ject of possible violation of the prcxy rules was dis¬ 
cussed? 

A Will you give ne a moaent to think? 


41 
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Q not. 

(Short pause.) 

A I don't believe so. 

Q You don't be1lev® you had any discussions 
with Mr. Davis outside the presence of counsel? 

K That's correct. 

Q Have you had any discussions with anj other 
principal of D-Z t other than Mr. Davis, about the subject 
of possible violation of proxy rules, which conversation 
took place without the presence of counsel? 

A No. 

Q Have you had any discussions with Mt. 

Schwartz about this subject without tho yresence of 
counsel? 

MR. KILL: Or without instructions of counsel 
in talking with Mr. Schwartz in connection with 
this litigation. 

A No. 

Q How about Mr. Orbo? 

MR. KILL: The same instruction. 

A No. 

Q So it is your testinony you Jare had no dis¬ 
cussions about the subject of possible violation of the 
proxy rules other than as your attorney contends is covered 
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by the cloak of the attorney-client privilege or the 
work product privilege. Is that correct? 

A es. 


Q Since January 1, 1974, and continuing up to 
date, has Cantor, Fitzgerald purchased any shares of NJB 
for its own account? 


A 


A 


A 


No. 

Q You are certain of that? 


Yes. 

Q 

Yes. 


Have you crocked that recently? 



Q When? 

A A week or so ago. 

Q Does Cantor, Fitzgerald hold any shares of 

NJB as noainee for anybody? 

A Yes. 


Q How many shares do they hold as noainee and 
for whoa? 

A I don't know who, but all of tho shares that we 
have in the D-Z account. 

Q I an going to show you a list. Exhibit 31, 
particularly the naae Jay 4 Coapany. Is Jay $ Coapany 
4 noainee of Cantor, Fitzgerald? 

A Yes. 
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Q Is Jay 5 Company holding shares of NJB as 
nominee for someone? 

A Yes. 

Q Exhibit 31 reflects 61,000 shares. Correct? 

A Right. 

Q Is it your best belief that this 61,000 
shares are being held as nominee for D-Z, Mr. Davis, or 
people associated with Mr. Davis? 

A Yes. 

MR. BRAININ: You are giving him three 
choices? 

MR. KANTOR: Yes. All or any. 

Q Is that correct, sir? 

A Yes. 

Q Do you know of any shares that are being held 
by Jay 6 Company or by Cantor, Fitzgerald as nominee for 
anyone other than D-Z or people assbciited wtth'D-'Z? 

A No. 

Q To your knowledge, since the end of February 
has Cantor, Fitzgerald acquired any shares of NJB for any 
customer of Cantor, Fitzgerald other than D-Z or persons 
or entities associated withD-Z? 

A Yes. 

Q Have these acquisitions been in substantial 
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amounts, is you understand that term? 

A I would like you to explain that. 

Q Lei's t t ? t.oto than ICO sha .es . 

A No. 

Q You acquired no shares for enyona other than 
D-Z or people related to D-Z in an amount of more than 
100 shares each? 

A Correct. 

Q What is the total number of shares, as you 
best can tell rae, which have been acquired by Cantor, 
Fitzgerald for all persons other than D-Z? 

A 20. 

Q 20 shares? 

A Yes. 

Q A total of 20 shares? O.K. 

MR. KILL: Off the record. 

(Discussion off the record.) 

BY MR. KANTOR: 

Q At the present time is Cantor, Fitzgerald 

holding any shares in the name of Jay 3 Company as nominee? 
A Yes. 

Q Have they been holding shares in the name of 
Jay $ Company as nominee throughout all of June and up to 
the present time in July? 


A 
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Yes. 

Q Do you know when they commenced to hold shares 
as nominee? Was it in May? 

A For our first purchase for D-Z. 

Q Since April. Is that true? 

A Yes. 

Q So Cantor, Fitzgerald has been holding shares 
of NJB as nominee since April, when the first purchase was 
made? 

A With the exception of 20 shares. 

Q When did you first meet Mr. Davis, Bruge W. 

Davis? 

A October '73. 

Q Would you just briefly relate to me the cir¬ 
cumstances under which you met this gentleman? 

A I was introduced to him by Willard Malkam for pur¬ 
poses of doing a real estate transaction of property 
either owned or controlled by Mr. Davis or his company 
in Atlanta. 

Q Where did you meet Mr. Davis? Was it in 
Atlanta? 

A At his office in Atlanta. 

Q Was any other officer or employee or director 
of Cantor, Fitzgerald with you when you had this initial 
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aeeting with Mr. Davis? 

A No. 

Q To your knowledge, when did Mr. Orbe first 
meet Mr. Davis? 

A I don’t know. I an not sure whether it was at that 
neeting or sometime two or three months later. I really 
don't recall. 3ut I went on a trip tD Atlanta with Orbe 
and Steve Lee, who worked for Mr. Orbe, and we each went 
our separate ways. I went to Bruce Oafis. 1 am not sure 
whether that was my first meeting with him or a subse¬ 
quent nesting, and Mr. Davis met Mr. Orbe that night 
when he met us for dinner. 

Q To your knowledge, that wa:s the first time 
Mr. Orbe net Mr. Davis? 

A Yes. It either was in October o:* January. I 
don’t recall. 

Q But you are fairly clear that Orbe was not 
with you the very, very first time you net Davis in Davis' 
office in Atlanta when you went down there for this real 
estate business? 

A I was with Hillard Mai lean. 

Q When is the first time than you had any dis¬ 


25 


cussions with Mr. Davis as to your fim rendering ser¬ 
vices to Mr. Davis as opposed to vice versa? 
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A January, February of 1974. 

Q Am I correct that when you initially net Davis 
you went down there in effect seeking his services or his 
assistanceT 

A To buy real estate fro* hi*. 

Q The first time that Davis ind you *et for you 
to render services to hi* was soaetiae in January or Feb¬ 
ruary, correct? 

A Yes. 

Q Did this seating take place in your office? 

A Yes. 

Q Was Mr. Orbe present at this aeettiSg? 

A Yes. 

Q Without belaboring it, because I think we 
have covered the subject fairly completely, can you just 
suiutarize in tha nost succinct terns the essence of this 
aeeting? 

A To ay recollection, he had an idea of acquiring 

controlling interest in a public conpaiy that had been 
offered to hi*, and he asked us our vi»ws on its value 
and could such a transaction be worthwii?e. 

Q Was that Data Lease? 

A No. 

Q At that tine did Mr. Davis n&ke any state- 
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raerivs beyond the specific deal that had been offered to 
him? Did he talk about any desire to obtain through 
merger or acquisition an expansion of the business of 
Security Management Corporation? 

A Yes. 

Q You knew at that time who Security Manage¬ 
ment Corporation was? 

A Yes. 

Q You were well acquainted with the business 
of Security Management Corporation? 

A Yes. 

Q Do you recall what Davis said, if anything, 
about his desire to expand that business through merger 
or acquisition? 

A Yes. He wanted to expand his involvement in real 
estate and financial activities. 

Q Was he specific or clear on what he was 
coming to you for? Was he coming to you to render invest¬ 
ment banking services? 

A At that time he was coming for just advice. 

Q Just general financial advice? 

A Yes, as a friend. 

Q Thereafter were there subsequent meetings in 
which this relationship became a business relationship as 
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opposed to him seeking friendly advice? 

A Yes. 

Q You say as a friend. How well did you know 
Mr. u vis in January and February, 1974? 

A I developed a very rapid personal relationship 
withMr. Davis. 

Q After this Meeting in your office where he 
presentee this specific transaction and you had this 
generalized discussion about the desire to expand the 
Securities business 
A The "securities business"? 

Q Yes. The business of Securities Management. 

A You said "securities business." I didn’t know what 

you sieant. 

Q That's Securities -- with an initial capital 
"S". there any subsequent meet in;; in your office be¬ 

tween you and Mr. Davis? 


* * * 
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BY MR. KANTOR: 

Q This setting that you had subsequent to the 
initial meeting, regardless of what took piece ot the 
initial meeting, do you -recall what the subject of the 
second aieeting was? 

\ Yes. 

q “That was the subject? 

A The company Lcrry Orbe wanted to bring to his 

attention, 

0 Do you recall the name of that compjny? 

A Lease Financial. 

q Was there any discussion Jt this second meet 
ing beyord the subject of Data Lease? 

A Ho. 

q By the way, this meeting took place in your 
office, also? 

A \es. 

q Did there come a time when a discussion of 
RiilTs took place in your office? 

A Yes. 

Q Can you roughly put a time frame or that? 

A could say perhaps March. 

Q Who was present in your office? 


A 


Davis and perhaps Orbe. 
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Q Can you give us the thread of what was dis¬ 
cussed by Mr. Davis and yourself at this meeting! 

A Yes. He said that the REIT industry was in a 
period of distress end he thought that he could take con¬ 
trol of a IEIT and it would be a worthwhile situation. 

Q Did he say what if anything he wanted you 
folks to do in connection with this? )Jy you, I S;ean 
Cantor, Fitzgerald. 

A At that initial Meeting? No. 

Q Did you have any understanding as to why Mr. 
Davis was telling this to you? 

A Yes. He wanted my views. 

Q is it fair to say that this idea about REITs 
initiated with Mr. Davis as opposed to Cantor, Fitz¬ 
gerald? 

A That is correct. 

Q Was there any discussion a: this aeeting at 
which Mr. Davis raised the matter of REITs as to any 
specific duties or activities or services to be rendered 
by Cantor, Fitzgerald to assist Mr. Davis with respect 
to REITs? 

A No. 

Q Subsequent to this conversation between your¬ 
self and Mr. Davis and Mr. Orbe, what if anything did 
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Cantor, Fitzgerald or any employee or officer or director 
of same do to assist Mr. Davis? I am talking in a tine 
frame of immediately after the meeting. 

MR. KILL: I think you mentioned Mr. Orbe. 

The witness testified he was not ure whether 
Orbe was there or not. 

Except for that, please answer the question. 
MP. KANTOR: If Orbe was in fact there, we 
have his testimony. 

A We proceeded to educate ourselves on REITs. 

Q When Mr. Davis came into th; office, did he 
boar any financial information with him? Did he bring 
any financial infornation about REITs? 

A 1 don't recall at that first meeting. We had many 
meetings after that, as you can appreciate. 

Q Subsequent to that initial meeting, did 
Cantor, Fitzgerald do anything to assemble financial 
information with respect to the REIT industry in general, 
or any particular REIT or group of REITs? 

A ifes. 

0 What did you do? 

A We assisted him in procuring public information. 

Q Who is we? You or someone else? 


A 


Me and Orbe. 
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q What did you do, if anything, personally? 

A I personally called a friend of mine at Leasco Data 
Centers, which has on microfiche filings of public cor¬ 
porations, and Larry Orbe called -- that's all asked of 
me -- in order to procure the latest public filings. 

Q What if anything did Mr. Orbe do at that 

time? 

A He contacted a friend of his at tfce American Stock 
Exchange for purposes of trying to see if we could get 
copies of public information which they had on file. 

Q What did Mr. Davis do, if anything? 

A He wrote a lot of letters. 

Q Why were you seeking to assemble all this 
financial information and other information about REITs? 
A To evaluate them. 

Q Was it your understanding at that time that 
thic information was necessary to evaluate the advis¬ 
ability of making an investment in on«s or more REITs? 

A Yes. 


* 


* 


* 
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Q Can you tell ae approximately how many you 

Hal'" a dozen to a dozen. 

Q Was it hundredsT 

No. 

Q Was it 25? 

No, it was probably less than a dozen? 

Q Was NJB a dozen? 

Yes. 
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Q Did there cone a time when this dozen 
or so was reduced to a smaller number? 

A Yes. 

Q When was that? 

A One number. 

Q Just one? 

A It was reduced to one. 

Q It was reduced from a doten to one? 

A Yes. 

Q Do you know anything about there being 100 
which were reduced to 25 which in turn were reduced 

to fOUT? 

A No. There was the initial amount which was 

then reduced to four which was then reduced to one? 

Q You think the initial amount was a dozen, 

a dozen from four to one? 

A That we assembled information or assisted. 

Q Everybody? 

A No, Mr. Davis, I understand, according to his 

discussion with me reviewed.the entire industry and, 
therefore, must have started with the total number of 
REITs that were publicly traded. 

Q In your discussion with Mr. Davis, what 

was the first number that he started with? 
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A 21 or 22. 

Q That was reduced ultimately to one namely 

NJB? 

A Yes. 

Q What point o£ tine was it reitced to NJB? 

A A fow days before we went to visit Skadden, Arps. 

Q When was that? 

A I do not have a recollection of the date. In our 
meeting with Skadden, Arps, we had reduced that aunber 
to one. 

Q At what point? 

At that tine as these discussions progressed, 
what was the role of Cantor, Fitzgerald to )e, if any, 
in Mr. Davis' quest for a REIT? 

A Counsel, assembling, advising information with 

respect to these trusts. 

Q Was it anticipated that Cantor, ritrgerald 

would be remunerated for its efforts? 

A Yes. 

Q Wa3 there over any discussion between yourself 
and Mr. Davis about any equity participation between 
Cantor, Fitzgerald or 3ny partner, officer or employee 
of Cantor, Fitzgerald with Mr. Davis? 

A No. 


25 
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Q The subject never cane up? 

A Bquity participation? 

Q Yes. Do you understand what I mean by 
the phrase equity participation? 

A Yes. I discussed it with Orbe, X recall. 

Q When was that? 

A Sonatina at the very beginning of what was going 
on. 

Q What did you say to Mr. Orbe and what did 
he say to you? 

A X asked him whether he wanted to participate 
in an equity position with Mr. Davis. 

Q What did he say and what did you say? 

A The discussion concluded in our decision to be 
not an equity participant. 

Q Was the subject of an equity participation 
ever raised with Mr. Davis? 

A Sonetlae early in our conversations, he indicated 
that if we wanted to be an equity participant with hin, 
he would be pleased to have us along with hin. 

Q When did that take place, sir? 

A About as we were narrowing that list down. 

Q Did ther* cone a tine when that willingness 
to have you be an equity participant no longer was available 
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A No, we rejected -- 

Q You rejected it? 

A It wasn’t presented. I in fact <;pckt to Orbs prior to 
his staking it available to us. 

Q It is accurate to say that it is no longer 
available for you to be an equity participant with ISr. 

Davis with respect to NJB? 

A I don't know. 

Q You do not know one way or tke other? 

A No, the subject has not come up again. 

Q Is Cantor, Fitzgerald to receive any com¬ 
pensation in the event that Mr. Davis i.s successful in 
acquiring control of NJB beyond that which is set forth 
in the various letters between yourself and Mr. Davis? 

A No, it is not. 

Q No contingent compensation” 

A There is no contingent compensator, that's 

correct. 

Q Is there any understanding,, express zr informal 
in the event that Mr. Davis gains control of NJB t Cantor, 
Fitzgerald will derive any economic advartsge frthat 
fact? 

A Yes. 

Q What is the understanding? 
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A That we would not have a customer who is in 
control of a large public corporation and an investment 
banking firm can look to its customers to perform for 
the other services for which it can be paid. 

Q I don't understand enhancing the status of 
your customer which would accrue to your benefit as you 
outlined, is there any understanding between yourself, 

Mr. Davis that if this attempt by Mr. Davis to gain control 
of NJB is successful that you will be offered anything. 

A There is no such understanding. 

Q Just so we are clear. There are no informal 
options for you, any officer or employee of Cantor, Fitz¬ 
gerald, any member of the family of any such person to 
_ acquire on any advantageous basis any shares in NJBT 
A That is a correct statement. 

Q It is equally true that there are no under¬ 
standings express or implied, written or oral or informal 
that you or any officer or director of Cantor, Fitzgerald 
or any member of your family or the family of any such 
people will obtain any options, warrants or any type of 
interest in the securities of any company ether than 
NJB, by that I mean included but not limited to D-Z, 
any company to be formed in the future by merger or 
otherwise. Security Management Corporation or any other 
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concrete owned or controlled in nay way by Mr. Davis? 

A That's correct. 

Q It is your testimony you are tc receiva 
exactly what these letters say you would receive and 
nothing sore, correct? 

A Correct. Excuse se a second. 

(Discussion between the witness and his 
counsel off the record) 

Q Just to nail this down beyond any shadow 
of any doubt. I as putting before you Exhibit No. 7 
which is the 13(d) filed on behalf of D-Z Invasti.- nt 
Company and particularly I as directing your attention 
to a letter of April 2S, 1974 on your letterhead to Mr. 
Davis signed by you and accepted and agreed to by Mr. 
Davis. I an also putting before you exhibits -- ."et's 
start with that. Is there any understanding as to auy 
remuneration, compensation or any consideration U. flow to 
you or anyone else in the employ of Cantor, Pitag .raid, 
an officer, employee or director or the families of any 
such people except an outlined within the express terms 
of this letter? 

A May I review the letter, please. 

(Pause in the proceedings) 

A That' my full understandings. 
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Q I n not trying to give you a trick question 

here. This letter, the April 2Sth letter refers to prior 
letters of May 22nd and April 16th, tin I correct, sir? 

A Yes. 

Q I will put before you the March 22nd letter, 
which is Exhibit 28, and the April 16th letter which 
is Bxhibit 30. Are you faailiar with these documents, 
sir? 

A Yes. 

Q You were in fact the author of all these 
three letters that are before you now,, correct? 

A No. 

Q 1 misstated the fact. Mr. Orbe is the author 
of the March 22nd letter. You are the author of the 
April 16th and April 25th letter, correct? 

A Correct. 

Q There is yet a third letter that's been 
produced to us under date of April 24l:h, 1974 to Nr. 

Davis signed by you and a copy we have is not agreed 
and accepted to by Security Management. This has been 
marked as Exhibit 23. That's before you now also, correct, 
sir? 

A Yes. 

Q The April 2Sth letter which is appended to 
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the 13(d) aakes no reference to the /pril 24th letter, 
aa I correct? 

A That’s correct. 

Q Has the April 24th letter ever been accepted 
by Security Manageaent Coapany? 

A I don't believe it has. 

Q Do you know one way or the other as you sit 
here today? 

A No. It is not signed. It is ay feeling that this 
letter was never coaaunicated to then. 

Q YOu signed it, correct? 

A Yes, I signed a lot of things that are put down 
in front of ae. 

Q There is a received staap received April 
24th, Security Manageaent? 

A Yes. 

Q That indicates to ae that Security received 

it? 

A But it would be evident that if this letter is 
dated April 24th and this letter is dated April 25th that 
this letter was received April 26th, that this one obviously 
was obsolete by the tiae it was received. 

Q This is why I an asking the question obviously. 

I aa trying to find out whether or not the April 24th 
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letter is in existence since -- when I say in existence, 
I mean is a live arrangenent, since it is not referred 
to in the April 25th letter, nor is it rescinded by the 
April 25th letter since it is not referred to in the 
April 25th letter and is therefore conspicuous by its 
absence. 

MR. KILL: I an not sure I followed the 

question, Mr. Kantor. 

Q Do you understand the question? 

A Yes. 

Q Can you answer the questionT 
A The answer is I don’t understand. 

Q Let me ask you this: Let's take away these 
panoply of letters and just put before you the April 
2Sth letter and the April 24th letter. To your under¬ 
standing , does the April 25th letter undertake to cospen 
sate you for any financing which your fin may arrange 
for Mr. Davis with respect to NJB? 

MR. KILL: The letter speaks for itself. 

You nay answer. 

A Does this letter 

Q I aa not asking you what's on the face of 
a document. Any literate person can compare two sets 
of documents and see what one contains. I am asking you 
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fro® your knowledge, as Mr. Miller senior yice-president 
of Centor, Fitzgerald whether it was intended th;d'. the 
April 2Sth letter would cover the giving of compensation 
to Cantor, Fitzgerald for any financing? 

A No. This letter of April 2S, 1974 does net 
refer to any compensation that we would receive on 
financing. 

Q What I an asking you then is, the document 
cannot answer me, was it intended by the April 25th letter 
to cover this-subject of what, if any, compensation Cantor, 
Fitzgerald would be entitled to if they arranged financing 
for Mr. Davis in relation to NJB? 

A No. 

Q Did you have any discussions with Mr. Davis 
about the subject of Cantor, Fitzgerald arranging financing 
for Mr. Davis and/or D-Z Investment Company? 

A Yes. 

Q When did these discussions first take place? 

A As we began -- soaetlae prioT to the purcharing 

of stock Mr. DAvis indicated ho wanted to purchase) the 
stock on Tn .r»;.\yj and would read additional or would need 
financing of that stock or margin. I believe margin 
financing would be considered financing under the question 
that you asked. 
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Q What did you say to Mr, Davis? 

A I secured margin financing with him at Cantor, 
Fitzgerald. 

Q Was there any limit as to the total amount 
of financing you would supply via the margin route? 

A Could you clarify the questionT 

Q Did you tell Mr. Davis at the outset "We 
will only supply dollars blank of margin financing* period"? 
A No. 

Q , In other words* we will supply up to "And 
you plug in whatever number exists if it is relevant? 

A No* I never said that. 

Q You never put it in terms of that you 

had a limit dollar-wise? 

A No. 

Q Did there come a time when you told Mr. 

Davis that you would no longer advance any more funds 
to Mr. Davis or to D-Z in connection with NJB margin 
purchases? 

A Yes. 

Q When was that time? 

A As we were approaching the 100*000 shares. 

Q Was that the first time that you ever mentioned 

to him that there would be a limit to what you would 
supply? 
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A No, sometime prior to that I saici I would extend 
margin to 100,000 shares, no dollar limitation. 

Q Why was it keyed to 100,000 shares? What 
was your reasoning? 

A Company preference. 

Q Was it arbitrary? 

A Yea. 

Q Did you have any policy? 

A Arbitrary. 

Q 100,000 shares would involve how many 

dollars as you understood it? 

A At the tine I think the stock was approaching 
$7 and 100,000 shares would have been $700,000 and half 
of that would have been $350,000. 

Q What you are felling me and what your 

testimony is your willingness at the outset was to go 
$3S0,000 with Davis on NJB> correct. 

A No. 

Q What was it? 

A I said we would extend margin for 100,000 shares. 

I did not wake anycomputation of dollars. 

Q Whatever it was, it was a figure of 100,000. 
Did you discuss this with anyone in Cantor, Fitzgerald 
as to how far you would extend margin? 
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A Yes, Larry Orbe. 

Q Who aade the decision, you, he or was it a 
joint decision? 

A It was no. 

Q Was there any reason for your willingness 
not to extend nargin financing at the cutset beyond 
100,000 shares? 

A Was there any reason? 

Q Yes. 

A No. 

/ 

Q Were you worried about the credit of Davis 
or whatever entity would be doing business with on NJB? 

A No. 

Q Was there any reason other than what you said 
"Coapany preference*' which I don't understand means. 

A Good, sound business practice. Ko, no reason. 

Q Was the reason, the colloquial you 

do not put all your eggs in one basket. In other words, 
you did not want to plunge too deeply with Davis on 
NJB? 

A No. 

Q If it wasn't diversification of credit 

rirk, what was the reason? Was.it a reasonable thing 
or was it an arbitrary thing? 
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A I don’t know if you are familiar with the brokerage 
industry, but all brokerage firms rehypothecate their 
security generally at banks in order to secure credit. 

It was my opinion that 100,000 shares for the firm of 
Cantor, Fitzgerald was an adequate number that I wanted 
to rehypothecate at a bank. 

Q Did there ever come a time that you changed 
your mind7 

A No. 

Q It has been 100,000 throughout? 

A Approximately, something less than 100,000. 

Q Give or take. Did you at the time that you 
told Mr. DAvis that you would be willing to finance 
up to 100,000 shares tell him that you would attempt 
to obtain additional financing from hilt from other 
sourcesT 
A Yes. 

Q When did you tell him that? 

A In the beginning. 

Q Did you mention what other sources and what 
other type of financing you were talking about? 

A Additional margin financing at other institutions. 

Q Did you identify these Institutions as being 

brokers or did you also include banks or other financial 
institutions? 
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A No Identification to him. 

Q What did Mr. Daria say about it? 

A No coaaent, fine, that’s what he wanted us to do. 

Q Did you ever discuss with Mr. Davis /our 
obtaining financing other than aargin finaneingT 
A Yes. 

Q When was your initial discussion with Mr. 
Davis about this subject? 

A Sonetiae in June. 

Q Is that the first tiae it cane up? 

A No. Perhaps soaetiae in March. 

Q Can you just give us the substance of the 

conversation, sir? 

A Yes. I refer specifically to financing that was 
going to be supplied by CNA, I aa not sure of the Test of 

the naae of the coapany. 

Q CNA, the Silverstein relationship? 

A Yes, that's what I aa referring to. 

Q Putting aside the CNA transaction, lot's 
start after the CNA transaction went by the Boards. We 
do not have to belabor this. In the tiae that Davis 
knew that he could not nake a deal with CNA up to and 
including the present tiae, when was the first tiae you 
discussed the obtaining of financing other than Margin 
financing for Davis or his coapany what is now D-Z 
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Investment? 

A Sometime in early June. 

Q Did Davis over tell you hew he was going 
to raise the additional 50 percent which was necessary 
for him to buy stock on 50 percent margin financing? 

A Yes. 

Q When did he tell you that? When did he 
first tell you how he was going to raise it? 

A I think in April when he first started purchasing 

his stock. 

Q Was it a personal meeting or a telephone 

conversation? 

A It was a personal meeting. I asked him where his 
money was coming from. 

Q Let's just hold on that for a minute. WheTe 
did the meeting take place? 

A I don't recall. 

Q Was it in New YOrk or was it Atlanta? 

A I don't recall. 

Q Have you been to Atlanta to see Mr. Javis 
in April? 

A Between now and January I have been there as many 
as ten times. 

Q YOu do not know where the meeting took place? 
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A That's correct. 

Q Do you recall if anyone olse was present 
besides yourself and Mr. Davis? 

A Perhaps Mr. Orbe. 

Q I know you are doing your best. You just 
do not renenber? 

A I do not place significance on the discussion so 
I do not have a recollection. 

Q You do not know whether or not Orbe was there. 
You have no recollection one way or the other? 

A No. 

Q Apparently you do not renenber if anyone 
else was there besides Orbe, yourself •- 
A One of the Becker brothers. 

Q You do not specifically renenber the cast 
of characters beyond yourself and Davis, okay? 

A Correct. 

Q What did he say to you? 

A He said Zinnernan is going to supply the noney with 

nyself. 

Q At that tine did you know who Zinnernan was? 

A No. 

Q Did he then identify who Zinnernan was? 

A Yes. 
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Q What did he tell you about Ziaaeraan? 

A He is a- fellow that he did the 14th Street property 
deal with that he had previously described and then he 
was a fellow that he also did the 14th Street property * 
deal with that 1 was trying to buy frost Bruce in 
Deceaber and in fact I was taking that transaction away 
fron Ziaaeraan. He aade soae representations that 
Ziaaeraan was a very substantial citizen and a long'tine 
resident of the Atlanta coaaunity and he was looking 
to hia for financial support in the transaction and was 
assured he was going to get it. 

Q Did he tell you where Ziaaeraan was going 
to get the aoney fron that he was going to put up? 

A He indicated to ae •• yes. 

Q What did he tell youT 
A He indicated that Ziaaeraan had a very close 

select group of friends who had invested with hia in 
Bruce's prior real estate transaction, who probably would 
like to participate with hia in this venture. 

Q Old he indicate the basis on which Mr. Zinner' 
nan would obtain the funds fron this select group you 
referred to in Atlanta? 

A No. 

Q Did he tell you that Mr. Ziaaeraan was going to 
raise this on a debt basis by the sale of notes froa an 
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entity to be forned, which entity was to be the 
vehicle in which the NJB shares would be acquired? 

A No. 

Q Was it your understanding at that tine that 
the Ziauneraam group were to be equity participants in the 
new entity? 

A Yes. 

Q Did there cone a tine when you learned that 
that was not so? 

A Yes. 

Q When was that? 

A Upon the filing and the glancing that I looked 
at the 13(d) that was sent over to ny office by Rubin 
Wachtel. x 

Q What did you tell hin? 

A I said who the hell are these guys? 

Q Beyond making that statenant, did you do any¬ 
thing else? 

A Yes, I called Bruce and said ,f Wh» the hell are 
these guys?" 

Q What did Bruce say to you? 

A He said those are Zlmrernan's buddies, and we 
left it at that. 

Q Did you discuss with Mr. Davis at this tine 
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the basis on which Mr. Zimmerman had obtained monies 
froa these people? 

A May I look at 13(d)? 

Q By my guest. 

(Pause in the proceedings) 

A No. 

Q Did you ever learn that thu stock of D-Z 
would be a security for these notes which Mr. Zimmerman 
had succeeded in selling to this Atlanta group? 

A Not at all. 

Q You never learned that? 

A Up to this moment, I don't know that. 

Q You do not know that even now? 

A No, sir. 

Q Are you aware of any assets that D-Z 
now has or has ever had other than its shares in NJB 
stock? 

A Yes. 

Q What assets? 

A As a result of reading the testimony of Bruce Davis 

two days ago, it appears as if he owns several hundred 
shares of other RBITs in other institutions. 

Q Do you know now the approximate dollar 

value or substantiality of these assets? 
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A A few thousand. 

0 Is it your testimony as you si there today 
thf t other fchai'-. r. few thousand dollars in -siscel .aneous 
other P.EIT stock that you now know that all or sub¬ 
stantially all of the assets of D-7. consist of their 
NJ3 iVxri.3, correct? 

A Correct. 

0 1h«a you read the 13(d), did you learn from 
the 13(d) that Messrs. Zimneraan and Davis or more 

i 

accurately Security Management Corp. and Zimsraaa had 
pledged to these Atlanta noteholders their interest in 
D-Zf 

A I did not know that's in here now. 

Q You did not learn it then when you read it? 

A 1 said I glanced at it. 

Q Did you glance at it at the tine you received 
it or did you read it, sirT 
A I glanced at it. 

Q Is that how you read documents normally, 
by glancing at them? 

A Yes, some documents. 

Q Can you define glance for aef 
A I quickly turned the pages to see if there would 
be anything to catch ay eye and more particularly in 
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this document I went to tho schedule of shares acquired 
to see that it was in conforaity with the schedule 
that I had supplied Mr. Baris* counsel with. 

Q Your glance was enough to give you enough 
infematieu to call Mr. Davis and say ' What the UeU 
is going ou-’ or words to that effect? 

A That's true because when I got to the last page 

there were & whole lot of names and addresses of people 
that I never saw or heard of before. 

Q That’s the first time you learned of these 

ether people? 

A That’s correct. 

Q Up to that point you thought you wera dealing 

with Messrs. Davis and Zianernan, is that corraci? 

A That's correct. 

Q - How about Becker? 

A And the Becker brothers. 

Q And the Beckers? 

A Correct. 

Q When you read 13(d) which :ls now in front 
of you. Exhibit 7, that was the first i:i»« you Uarned 
about these otheT folks in Atlanta? 

A Yes. 

Q Did there cone a tine, sir, when you or anyone 
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in your company obtained a copy of a so-called private 
placement memorandum which had been issued by 0-2 
to this Atlanta group of people? 

A Yes. 

0 When did you obtain that private placement 

KOBO? 

A Somewhere around the tine that the date it bears. 

Q Let *e put before you this document. 

MR. 2ANT0R: Please nark as £:»Jiibit 51. 

(Private placement aemo marked Defendant 
.Trustee's Exhibit No. 32 for identification, 
this date.) 

MR. IANT0R: Please nark another document 
headed "Certificate and Purchase order" es Exhibit 
32A and another document entitled D-Z Investment 
Company, 6 percent promissory note due March 31, 

1975 Exhibit 32B. 

(Documents described above narked Defendant 
Trustee's Exhibit No. 32A and 32B for identification, 
this date.) 

Q You wanted to say something? 

A I would like to direct my anjwer to be a little 
more exact, in that I did not see the document you just 
showed me until after I saw Bxhibit 7. 
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Q What document did I just show you? 

A You just showed me an offering. 

Q I haven't shoved it to you yec. 

A You showed it to ae. 

Q It was just marked. It was physically 

on the table but I did not mean to show it to you. 

\ 

A Didn't you ask ae if I saw it and I said at 
or around the tine it was dated. 

Q I haven't yet narked it or showed it to you. 
YOu jumped the gun. 

MR. KILL: Let's go on. 

Q I am mow going to show you documents 32 t 
32A and 32B which 1 represent to you were submitted 
to us by your counsel, Mr. Kill, in the last several days. 
I ask you whether or not you have ever seen these docu- 
ments before my putting them before you right now. 

A The only document I have ever seen before is 32. 

Q Do you know who, if anyone, ever saw 37.A 

3 

and 32BT 
A No. 

Q I night also state for you -- 

MR. KILL: May I interrupt you. 

MR. KANTOR: Those were all one document. 

Ml. KILL: We produced these? 

MR. KANTOR: Yes. 


1 
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Q These docuaents exist in other files as one 
docuaent. Is it possible that you saw what is new 32, 32A 
and 32B as one docuaent held together with a staple? 

A Since I have never read the contents of then, I 
don't reaeaber. 

Q 32A and B you do not think you have ever 
read, is that right? 

A I have not read 32 either. I never read any of 
those docuaents. 

Q Do you know when your office was supplied 
with 32 and 32A and 32B? 

A Yes. 

Q When? 

A By Bruce Davis when he was in ay office. 

Q At approx Aately what point in tiae, sir, 
can you place a date on it? 

A It was a week or two after the filing of this 
13(d) when he was in New York. 

Q He gave you the private pl.iceaont aesto -- 

A No, he did not give it to ae. I asked hia for 
it. He said "You aean you do not have one?" I said, 

"No, I do not have one." He said, "Let we see if I have 
a copy for you." He reached for a copy in his brief* 
case and put it on ay desk. 
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Q That *3 giving it to you, isn : t it? 

A Yes, he did give it to ae. 

Q You say you never reed it thereafter? 

A That's correct, 

Q I u not disputing you. 

A I did not say you did. I said that's correct. 

Q There is no need to be emphatic about* it. 
A if l keep saying I never read it and you keep 
asking are I never reed it obviously there is son* 
dout in your mind. I am suggesting that I never read 
it. 


85 * * * 


Q' Ta yo***’ knowledge, did anyone read 32, 3ZA 
or 32i’, which person being in the eaploy of Canter, 
Fitzgerald? Old any officer or employee director of 
Cantor, Fitzgerald to your knowledge ever read the 
documents which have now been aarked 31!, 32A and 32B? 

A Yes. 

Q Who read these documents ar.d please tr/ 
to advise we when they read then? 

A Larry Orbe. 

(Continued on . following page) 
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Q .When did he read them? 

A Whan I picked up a document and said, "Larry, 

I don't want to read this crap. You ‘take it." 

Q After he read this document did he come 
back and tell you anything about what the contents of 
it wasT 

A Yes, the next day. 

Q What did he tell you? 

A He said, "It is a lot of crap." 

Q Were those his words? 

A Yes. 

Q That is what he said? 

A Yes. 


Q Those are his exact words? 

A Yes. 

Q Did he say anything else? 

A No. 

Q Did you ask him what he meant by the phrase "It 
1$ »4ot of crap"? 

A It is a lot of junk. 

Q What did you mean junk, you mean this 


is nonsense? 

A No, it didn't concern us. 

Q Is that what he said, "It doesn't concern us"? 
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A That is right. That is my characterization of 
what I took hin to mean. It did not concern us. It 
was a document that he was comparing with his counsel 
that did not concern us and I did not want to be con~ 
cerned about it. & 

Q You knew, did you not, that your name was 
appearing on 13(d) in relation to NJfc, did you not? 

A Yes, my name is in this document, 

0 You knew that you were advancing margin 
financing to D-Z, did you not? 

A That is correct. 

Q Are you aware of the existence of rules 
and regulations of the Federal Reserve Board affecting 
margin financing? 

A Yes. 

Q Are you aware then that you could not hare 
100 percent financing of the acquisition of stock? 

A Yes, I think I am aware of that. 

Q At one point, you became aware that you were 
providing 50 percent margin financing, and Zimmerman 
or a debt basis was providing the rest with some people 
in Atlanta, correct? 

A I didn't even know it was a debt basis. 

Q If you had read the documents, you Would 
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have known that, wouldn’t you? 

MR. KILL: The documents speak for then- 
selves. 

Q If you had read the documents, you would 
have known that, right? 

A If 1 would have read the documents, I would have 
known that. 

Q And Mr. Orbe did read the documents, 

right? 

A He glanced at them. 


* 


* 


* 
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Q Is it your testimony, si?*, that in May when 
this doc?iaont was provided to you by Mr. Dc.vis that 
you were not interested in ascertaining the basis upon 
which Mr, Davis had raised the additional money from 
the Atlanta people? 

A Correct c 

Q You were not concerned with that? 

1 I was not concerned with it* 

Q Did you then know back in May whenever you 

got this document that this money war. being raised on a 
debt basis? 

A No, I did not. 

Q The do ^ent, Exhibit 32, does state on the 
face of the private placement memorandum for issuance 
of up to $1,2SO,OO0 of six percent promissory notes, 
correct? 

A Yes, I see that. 

Q You understood that the word "notes” means 
debt, ripht? 

A Yes, 

Q The 13(d) also talks about debt, dois it 

nf*t? 

A Y es, it does, 

Q You did know by reading the 13(d) or 
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glancing at it, whatever adjective you want to use. that 
they were raising the baltace of the itoney through the 
placement. correct? 

MR. KILL: I will object to the font of 
the question, 

Q Did you know? 

A No. I did not. 

Q You glanced at the 13(d). did you not? 

A Yes. I did. 

Q Did you learn by glancing at the 13(d) 
that D*Z was raising additional moneys- for persons 
other than yourself on a debt basis? 

A Yes. 

Q Did you ever seek to inquire from Mr. Davis 
the basis on which this additional money was being raised 
through debt? 

A No. 

Q Did you ever try to find cut if there was 
any security involved? 

A No. 

Q Were you aware of Regulation T? 

A Yes. 

Q You were then or you are now? 

Yl&S:, 


A 
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Q Aud you were avure that you could not have 
aore :han 50 perceit financing in connnction with the 
purchase of security or aargin, correct? 

A That is correct. 

Q But it never occurred to you to ascertain 
whathor or net this additional debt flotation raised any 
problaas un^er Regulation T, is that correct? 

A ’.'hat is correct. 

C Up to and including the prosent moment, have 
you ever nojght to grapple with that problem as to whether 
or not this note flotation raises any problems under 
Regul&t.i m r? 

A hoc 

Q You have never given this any consideration? 

A No. 

Q After Mr. Orbe read the document, he neveT 
^air.ed the question with you? 

A No. 

Q Do you know if he ever raised it with anyone 

else? 

A No. 

Q Did you know in April or May as to whether 
or not Mr. Davis or Mr. Zimmerman had told these people 
from Atlcnta what REIT Mr. Davis was interested in ac- 
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quiring control of? 

MR, KILL: I will object to the for* of the 
question, 

A May I hear the question again? 

(Record read back.) 

A No, I did not know. 

Q Did you ever seek to ascertain what if any 
information was supplied by Messrs, Davis and/or 
Zimmerman to the people in Atlan.a to whoa these notes 
were being offered? 

A No. 

Q Did you ever do anything to ascertain whether 
or not D»Z and Mr. Davis and Mr. Zimmorman were complying 
with the 1953 Securities Act in issuing whatever debt 
they were issuing to these people in Atlanta? 

A No. 

MR 0 KILL: I will object to the form of the 
question. You have the answer. 

Q Did you ever become aware until a few days 
ago that X a* reading from page 8 of Exhibit 32: "Se¬ 
curity and Zimmerman will deposit the shares of the , 
company, namely D*Z 9 owned by them in escrow with the 
Mercantile National Bank, Atlanta, Georgia as security 
for either the payment of said promissory notes due 
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February 21, 1970 or the registration the unit described 
above." 

A It is the first tine it has come to ny attention., 

Q Did you ask Mr. Davis why people were investing 
in six percent promissory notes of a shell corporation at 
a tine when the prine rate of interest was upwards of 
ten percent? 

MR. KILL: Objection to tie form of the 
question. 

THH WITNESS: No. 

Q Did you ever make any inqtiry of Mr. Davis 
or Mr. Zimmerman or anyone else as to what if any in¬ 
ducement was being given to these Atlanta people other 
than a six percont note of a so-called D-Z Investment 
Company? n 

MR. KILL: Objection to the form of the 
question. 

A No. 

Q You w;tre aware at all times, I take it, that 
D-Z Investment Company is a shell corporation? 

MR. KILL: Objection to the form of the 
question. 

A Could you read the question? 

(Record read.) 


J4 
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A Yes. 

Q Do you know whether or not Mr, Davis and 
Mr, Zimmerman contemplated a second offering of securities 
in D-Z Investment Company after the six percent 
promissory notes? 

MR, KI’JL: Objection to the form of the 
question. 

A NOn 

Q Do you know whether or not these people 
that bought these six percent promissory notes were 
given any right to acquire any additional securities 
which D~Z might is^ue? 

MR KILL: Objection to the form of the 
question. 

A No. 

Q Is it fair to say that you really know nothing 
about the undertakings or dealings between Davis and 
Zimmerman and these people in Atlanta? 

A Yes. 

Q Other than the Beckers? 

A Yes,, 

Q And you have never sought to inform yourself 
about this? 


A 


Correct. 
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24 

25 


WRn KANTOR: Please aark f e r i dention 
a latter dated June 17, 1974 on the letterhead 
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of Security Management signed by Miss Louise 
Dolan, secretary to Bruce R. Davis, to Mr. William 
Miller under date of June 17, 1974. 

^.Defendant’s Exhibit S3 was marked for 
identification.) 

Q Mr. Miller, do you know the reason why Mr. 
Davis* secretary was sending you Exhibit 33 and the 
enclosures there to which we have not narked at that 
particular tine, namely on or about June 17, 19747 
A Yes. 

Q What is the reason, sir? 

A With respect to Mr. Davis' net worth statement, 

which we had a copy of which reflected his investments 
or Security Managerent's balance sheet which reflectsa 
their in* stments in these apartaent projects at their 
cost basi.', the representation was made to us that they 
were worth substantially more than the book value. 

Q Why were you interested in Mr. Davis* worth 
on or about J. ne 17, 19747 

A I believe a bank that 1 had sought „o introduce 
Mr. Davis to, or people that I was discussing bringing 
Mr. Davis to in order to secure margin loans wanted 
complete records with respect to his personal net 
worth and the company's value. 
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In orde*’ to suppleaent those statements that were 
given to me, these would have been helpful. 

Q Were these persons, banks or other institutions 
with which you were talking, were they talking solely 
about extending margin financing or were they talking 
also about extending other financing? 

A. The institutions 1 was talking to was talking 
about margin, regular traditional aargin extension of 
credit. 

Q There caae a tiae, did there not, *hen you 
introduced Mr. Davis to other institutions oth?r than 
your company with respect to aargin financing, correct? 

A Correct. 

Q Why did you do this, sir? 

A So that he could have financing for his stock 

t 

purchases at those institutions. 

Q This was part of your ro'.e, is that not 

soT 

A That is correct. 

Q You had made a conultaent to obtain additional 
financing for Mr. Davis if you were able to do so? 

A Margin financing. 

Q Just margin financing? 

A 


That is what — yes 
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Q Was it limited to aargin financing? 

A Yes, ny role was United to aargin financing. 

Q When was that clear, sir? 

A The initial agreement that we signed you wi*”* 
see carries a legend with respect to ou? responsibility 
in securing additional aargin finaneins, 

Q My problem is, and we introduced this 
before, 7 think, we ought to try to nail this down, ay 
problem is that the April 2S letter which supersedes 
the March 22 and April 16 letter, refers in the third 
paragraph thereof '*In pursuance of that end, we shall 
use our best efforts to obtain ftrnds sufficient to permit 
purchases of the shares of the company on margin, 
(provided such shares are aarginable in accordance with 
applicable rules and regulations}, 4 * 

Is that correct? 

A Correct. It was in pursuance to that that I aade 
the introductions that you ware speaking about. 

Q The April 24 letter we were referring to 
specifically. Exhibit 23 for identification* refers to 
financing other than rargin financing, isn't that 
correct? 

A Yes. 

Q Someone has written in in hand here next to 
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the typed text the word ’’Other than Barg in 
financing,” is that right, sir? 

A Yes, that is what that says. 

Q Is that in your hand? 

A No, sir. 

Q In whose handwriting is it, if you know? 

A I don't know. 

* * * 

100 * * * 

Q Did you have any discussions with Mr. Davis 
about your seeking to arrange financing other than aargin 
financing fora in connection with this NJB natter? 

A Discussions, perhaps. 

Q When were these discussions? 

A Barly June. 

Q What were the discussions, sir? 

A They were not with ae, they were Larry Orbe. 
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Q Do you know what they were, whether they 
were with you or not? 

A It was in regard to a proposed financing 
which eventually aborted. 

Q Let Be ask you this, when you wrote this 
letter. Exhibit 23 you said, "Pursuant to our con¬ 
tinuing negotiations regarding your acquisition progran 
the following will serve as our fee arrangements with 
you and/or your company." 

What were you referring t»7 
A I would think the contemplation of this night 
have been —* can we go off the record? 

ME. KANTOR: Per • a ament„ yes. 

(Discussion off the record.) 

A I don't know. 

Q The point is, as you sit here today, you 
don't know what acquisition program you would be 
referring to in this letter of April 24? 

A That is correct. 

Q You don't know whether this referred to a possi¬ 
ble acquisition of NJB shares or some other acquisitions? 

A I think it might have been drafted for purposes of 
just something in the file to protect us in case we did 
something. I have no specific recollection. 
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Q I* it fair to say that you did discuss your 
assisting Mr. Davis and this company in obtaining other 
than margin financing at one point in your relationship 
with him? 

A Yes. 

Q You did write this letter on or about April 24, 
correct, 

A Yes. 

Q It is not clear from the letter and you have 
no real recollection as to whether or not this letter 
refers to MJB or to some matter other than NJB, 
correct? 

A Correct. 

Q Did you bring Mr. Davis to Financial Resources 

Corporation? 

A No, I did not. 

Q ‘ When I sav you, I mean your company. Did 
your company have anything to io with Mr. Oavis, or 
D-Z Investment Company discussing possible financing 
with Financial Resources Corporation? 

A Yes. 

Q What type of financing was contemplated to be 
arranged between Financial Resources Corporation and 
D-Z Investment Company? 
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A Debt financing. 

Q It was financing other than margin financing, 
correct? 

A Tea. « 

Q Ultimately that financing, as set forth in 
Exhibit 15, aborted, correct? 

A Correct. 

Q Did you see Exhibit IS or any other copy of 
Exhibit 15 at or about the tine it is dated? 

A This is the first tine I have over looked at that 
piece of paper. 

Q Did you know anything about the potential 
deal between D-Z Investment Company and Financial Resources 
Corporation? 

A Yes. 

Q Who was handling that on behalf of Cantor, 
Fitzgerald? 

A Larry Orbe. 

Q Did Mr. Orbe keep you advised as to what 
generally was taking place? 

A No. 

Q Did he tell you anything about a potential 
deal with Financial Resources Corporation? 


A 


Yes 
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Q What did he tell you and when did he tell 

you? 

k He told me that he introduced Sruce Davii; to the 
people at Financial Resources and that he thinks Bruce 
was going to be able to cut a deal with them, and raise 
a substantial sum of money, 

Q When did he make this introduction;, as far 
as you know? 

A Sometime in June. 

Q Did he discuss with you whether or not there 
was any expectation on his behalf or on behalf of your 
company that Cantor, Fitzgerald would be compensated 
for arranging the financing or making the introduction? 

MR. KILL: I will object to the form of the 
question. 

A Yes, it was discussed. 

Q What did he tell you? 

A He said we ought to discuss it with our client 
when we are going to get compensated for this trans¬ 
action. 

Q To your knowledge, did h<» in fact hare such 
a discussion? 

A Ho, he did hot. 

(continued on next page,} 
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Q Why did you not? 

A I said to him. let the transaction happen and if 
it happens, we will worry about our cnpensation later. 

Q Did you have any understanding at that tine 
that this Exhibit 23 was in effect? 

A No* 

Q As far as you know, from April 25 up to this 
tine in June, was the subject of what if any compensation 
you would receive for arranging financing other than 
margin financing an open question? 

A Yes. 

Q In other words, it would ubide the event, 

correct? 

A Correct. 

Q o If you arranged such financing, you would 
then take up the natter with Mr. Davis? 

A That is correct. 

Q And the possibility existed that if you 
arranged such financing, you would be reiuneratsd for 
so doing? 

A That possibility existed, yes. 

Q In fact, did you have any expectation that 

if you arranged such financing, namely, non-margin 
financing, that you would be remunerated? 
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Q You actually had an expectation of being 
compensated? 

A I had an expectation that when I work, I don’t 
work for nothing. 

Q Pro* June up to the present tine, do you 
still have that expectation? 

A If I arrange a financial transaction outside the 
general scope of our letter agreements with Mr. Davis, 

I expect to be compensated, yes, 

G 

Q Have you attempted to obtain additional 

financing on other than a margin basis; since whatever 
this Financial Resources transaction went by the 
boards? 

A -~ Ho. 

o 

Q You haven* t? 

A Ho. 

Q Is it your testimony that from mid-June up 
to the present time, you have not sought to attain 
financing for Davis or D~Z Investment Coupany on a basis 
other than margin financing, traditional margin financing 
as you put it? 

A I can recall no such activity. 

Q Are you aware of the fact that Mr. Davis 
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talking with a so-called Source A, a company which 
has not been identified to us and which the court 
ordered need not be identified to us mat which is 
apparently a corporation engaged in the business of 
financing joint ventures? 

A 1 re*d the testimony that referred to Source A 
and I am not sure I know who Source A is. 

Q Did you have anything to do with introducing, 
and when I say you, 1 mean your company or any officer, 
director or employee of bringing Mr. "Javis together in 
any respect and introducing Mr. Davis in any respect 
to a corporation engaged in financing joint ventures which 
we can call Source A? 

A Yes, I have a recollection of such transaction, 
a joint venture. 

Q I am not talking about CNA. Source A is 
not CNA. 

A Okay. 

Q Source A is a corporation whose business it 
is to apparently finance joint ventures. What I sm 
asking you is, did you or did anyone in your company 
arrange or introduce Davis to Source A, to your knowledge? 
A No, I don’t know of any. 

Q You have no knowledge one way or the other? 
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VOr. 

Q There is a so-called Source C and that is 
a gontleaan who is described by Mr. Davis as being a 
£r *end of yours who is a retired Chicago individual. 

Don’t tell ise his natae because you are not supposed to. 

Do you know who that person is? 

A Yes, I do. o 

Q Did you introduce Mr. Davis to this Source 
CT 

A ho. 

Q You did notT 

A Ho, sir. 

Q Do you know how Mr. Davis not into contact 
with this nan who is described as a friend of yours? 

A Frow oither an eaployee, a friend or relative of 
Mr. Davis*. 

Q Hot through you or Cantor, Fitzgerald? 

A In the course of conversation, he determined that 

he could incidentally knew no, unrelated to »y knowledge 
of Mr. Davis. 

© 

Q Hot through your efforts? 

A No, 3ir. 

Q Is it your testinony that \£ Mr. Davis 
stakes a deal with Source C, you don't expect to be reaunsrated 
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e 

in any way? 

A That is correct. 

Q The sane thing with Source A? 

A I don't know about Source A. 

1 can't be compensated for it. 

Q How about Source D, which is a corporation 
described as being involved in the business of real 
estate financing. Did you have anything to do with 
bringing Mr. Davis together with Sc vce D? 

Here, again, "you” is you and anyone else 
in Cantor, Fitzgerald. 

A Yes. 

Q You did? 

A Yes. 

Q Do you have any expectation of being copapen- 
sated if Davis Bakes a deal with Source D with respect 
to NJB? 

A Yes. 

Q Are you or any eaployee, officer or director 
of Cantor, Fitzgerald participating in any negotiations 
with Source D? 

A To ay best knowledge, no. 

Q Do you know whether these negotiations are 


presently ongoing? 
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A Yes. 

Q They ere? 

A Yes. 

Q How about if Mr. Davis ultimately makes a 

deal with Source B who is 'vs Financial Resources 
Corporation, do you expect to be compensated if any 
deal is openly made between Davis and Financial Re¬ 
sources? 

A To my knowledge that deal has died and there is 

no further discussion about it. 

Q Let’s put aside whether there is any further 
discussion about that particular deal. My understanding, 
perhaps erroneous is that there is ongoing discussion 
with Financial Resources Corporation for a possible 
financing on a basis different than this. I don’t know 
whether that is right or wrong. 

A ‘ ’ Okay. 

Q Put that to one side. If Davis makes the 
deal ultimately with Source D, other than the deal 
covered by Exhibit 15, I guess it is, do you have any 
expectation of being compensated? 

MR. KILL: You are asking the witness to 
speculate. I don't know if he has given it any 
thought. 

A No, I have not given it thought. I would review 
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my role in any particular transaction and see if I 
was worthy of compensation, I would ask for it. 

Q Have you eveT given any thought, or to your 
knowledge has anyone else in Cantor, Fitzgerald ever 
given any thought to the advisability of supplementing 
the April 25 letter attached to the D-Z 15(d) by 
either addition to that letter or by some textual 
statement in 13(d) itself with respect to the fact 
that you are and have in the past attempted to obtain 
financing for D-Z other than on a margin basis, and 
if such financing is consummated that you will be 
paid something? 

MR. KILL: I object to the form of the 
question. I don’t think it characterizes the 
witness* testimony accurately? 

THE WITNESS: Could you reread that question, 

* 

please? 

(Record read.) 

A No. 

Q You have had no discussions with anyone, 

I take it, as to whether or not additional disclosures 

should be made in D-Z 13(d) as to your role with respect 

4 vj 

to obtaining additional financing of D-Z by other than 


the margin route? 
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A That it correct, 

Q Other than sources, whatever you have testi¬ 
fied to with respect to Source A, B, and C and D, 
have you introduced, and I an not inplying that you 
introduced Davis to all of these people, but have you 
introduced Davis to tayone other than Sources, A, B, 

C f and D to obtain financing on a basis other than on 
a aargin basis? 

A No. 

Q You introduced Mr. Davis, when I say you, 

I don’t want to have to keep repeating, I nean Cantor, 
Fitzgerald, Cantor, Fitzgerald introduced Mr. Davis to 
the Sterling National BankT 
A Correct. 

Q Did you personally «r <r *hat? 

A No. 

Q Who arranged it? 

A George Delson. 

Q Do you know the basis on which the approach 
was aade to the Sterling National Bank? 

A Yes. 

Q What was the basis? 

A George Delson called the president of the 

Sterling National Bank, Jerry Tooay and said, M We have 
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a client who would like to arrange some financing on 
some stock. I’d like to cone over and see you." 

He said, "Fine.” 

Sometime very shortly thereafter, Geor* s 
Delson, Bruce Davis and I went over to see Mr. loony, 

Q What was the discussionT Was it all about 
■argin financing? 

0 

A No. 

Q Was the discussion about financing other 

than margin financing? 

A No, the discussion related principally around 

who was Bruce Davis, his company, his activities and a 
relatively small aspect of the discussion related 
around financing. 

Q Was there any discussion about financing on 
any basis other than the margin basis? 

A No. 

Q Was all the discussion there was about margin 
financing? 

A Security loan with stock, correct. 

Q What was the upshot of thia? 

A The bank called back a day inter and said that 
they would prefer to pass on this transaction. 

Q How about National Bank of North America, 
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did you have anything to do with Davis approaching 
people for financing? 

A Bruce Cavis, and I went down to see the president 
of the National Bank of North America, who was not in. 

We saw a lover echelon officer and presented to hi* 
a financing proposal siailer to that as I have described 
before and left with hist certain docuaents. 

Q By that* you mean margin type financing? 

A Yes. 

Q Wh*-t was the upshot of that? 

A They also decided that they did not want nny 
loans related to REITS. 

Q Putting aside the Coliabian National Bank 
for a moment, did you seek to introduce or obtain financing 
for Mr. Davis froa any other bank, other than Sterling 
National Bank, National Bank of North America and 
placing to one side Columbia National Bank? 

A I called the local branch manager of Bankers Trust 
initially to test the waters whether banks were doing 
financing for REIT stock and discussed the matter with 
him. 

Q What resulted froa that discussion? 

A t Bankers Trust didn't want anything to do with 
REITs. 
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Q Did you mention margin financing to 
Bankers Trust? 

A Yes. 

Q Anyone other than Storting, National Bank 
of North America and Bankers Trust, ether than Coltabia 
National? 

A None that I recall. 

Q Did you introduce Mr. Davis to Ladenburg, 
Thalaann? 

A Yes. 

Q Did you personally do that? 

A No. 

Q Who did it? 

A Larry Orbe. 

Q Did Ladenburg ultimately extent margin 

financing to Davis or D-Z? 

A Yes. 

Q Do you know what their limits were, if any? 
A We have stopped purchasing stock and their limit 

is the 50,500 shares that they are now holding in a 
margin account, 

Q Do you know whether any discussions ever 
took place between Davis and Ladenburg to finance then 
on any basis other than a margin basis? 
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A No„ 

Q Do you know whether any discussions ever 
took place between Ladenburg and Davis as to Ladenburg*s 
obtaining financing 9 yet additional financing for favorsT 

A No, 

Q You have no knowledge one way or the 

other? 

A Yes 9 i have knowledge. There wus no such 

comma i. cation. 

Q Hayden Stone, did you introduce Mr* Davis 

to Hayden StonoT 


A 

No c 



Q 

You did not? 

A 

No, 



Q 

Do you know whether Mr. Davis in fact has 


obtained through someone else margin financing from 
Hayden Stone? 

A Yes., 

Q Do you know now he obtained such financing? 
A Hayden Stone is a clearing agent for Schweickart 
6 Company whore arrangement w&s made. 

Q Schweickart $ Company 
A Clears its securities through Hayden, Stone, 

So I mane arrangements with Schweickart ft Company. 
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Q Do you clear through Schweickart 4 Company? 

A No. 

Q Do you have any relationship to Schweickart 

4 Company? 

A No. 

Q Did you introduce Davis in any respect to 
Schweickart S Company? 

A Yes. 

May we go off the record? 

(Discussion off the record. 
q You introduced Mr. Davis to Schweickart 4 

♦ 

Company? 

A Yes. 

Q For what purpose? 

A For siargin loans. 

Q Did Schweickart Q Company extend margin 
financing to Davis? 

A Yes, they did. 

Q In addition, Hayden, Stone itself started 

to extend margin financing to Davis? 

A No, Hayden, Stone does all of the margin financing 

for Schweickart Q Company. In other words, Schweickart 
doesn’t maintain customer accounts. It is all done 
through a clearing arrangement. 
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Q That is one source, namely *>- 
A It is a single scarce, Shweickart, Hayden, Stone 
is a single source, 

Q We are clear on that. I an sorry I an 
obtuse about this but it took awhile to straighten 
it out. 

How about Drexel, Burahaz , do you know if 
Davis is obtaining any Margin financial aid froa Drexel, 
Burnham? 

A Yes. 

Q Itself? 

A Ho. 

£S> 

Q Did you introduce Mr. Davis to Drexel, 
Burnham? 

A Wo. 

Q Do you know whether Mr. Davis independent 
of you ever discussed the possibility of obtaining margin 
financing from Drexel, Burnham? 

A No. 

Q Have you introduced Mr. Davis to anyone else 

other than the people you mentioned, people or institu¬ 
tions, other than the Columbian National Bank which we 
have off to one side? 

A Not to my recollection. 
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Q Do you have all these naass in Bind? 

If you want, I will run them by again. I will give 
then to you in order. 

A Surely, please do. 

Q Other than Laddenburg, Sctiweickart, Hayden, 
Stone, which is one entity. Sterling National Bank, 

National Bank of North Aaerica, Bankers Trust, Financial 
Resources Corporation and Source D, did you introduce 
Mr. Davis to any other person, firs or corporation in 
the world in order for hin to obtain any type of financing? 
A I think you have left out CNA. 

Q All right. 

A There are none other to ay recollection. 

Q Ve have put Coluabia National Bank off to 
one side and we will get to that in a aoaent. 

At the present tine, is your firs engaged in 
atteapting to obtain financing on any basis for Mr. Davis 
or D-Z Investment Company? 

A Except for Source D. 

Q Yes. 

A No. 

Q Have you ever had any discussions with anyone 

as to whether or not there were any violations of any 
regulations of the Federal Reserve Board with respect 
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to financing other than Regulation T and b/ that* 1 
mean Regulations U or Regulation XT 

MR. KILL: Repeat the question. 

(Record read.) 

P 

Q I an referring now to the relationship of 
NJB and Davis and D-Z. My question is limited to 
whether or not anything being done by Mr. Davis or 
on Mr. Davis* behalf, or D-Z or their behalf, with re 
spect to NJB violating regulations G, U or X of the 
Federal Reserve Board? 

A No. 

Q Are you faniliar with these regulations? 
A I have recently becone somewhat faniliar with 
then. 

Q How recentlyT 

A The last several days. 

Q Did you or your fim play any part in 
introducing Mr. Davis and D-Z Investment Company to 
the Columbia National Bank of Chicago? 

A Yes. 

Q Who was instrumental in making this intro 
duction? 

A Me. 

Q When did you do this, sir? 
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A A few days before the documents you have in your 
hand are dated. 

Q On what basis were discussions initiated 
between Mr. Davis and the Columbia National Bank of 
Chicago? 

A I am not sure there were any discussions between 
the bank and Mr. Davis. 

Q Did you handle all those discussions? 

A Yes. 

Q On what basis did you initiate discussions? 
Are you talking margin financing:? 

A Margin financing. I spoke to tie principal 

officer at the bank and suggested to him that the bank 
take 25,000 shares of stock as collateral for a 62,500 
loan to be extended to D-Z Investment Company to be 
guaranteed personally by Bruce Davis. 

Q Mr. Davis signed the guaraatee Exhibit 18 in 
your presence, correct? 

A Correct. 

Q Was that in your office? 

A Yes, it was. 

Q You procured the papers ancl he actually 
signed them in your office? 

A Correct. 
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Q As far as you know, has there ever been 
an/ individual contact between Davis and the Columbia 
National Bank of Chicago? 

A No. 

Q I also show you documents for identification 
19 and 20. Were these documents also signed b/ Mr. 

Davis at /our office? 

A Yes. 

MR. KANTOR: Please nark for identification 
a letter dated June 18, 1974 from Mr. Davis to 
Burton L. Gordon, president, Columbia National 
Bank of Chicago. 

I night add the cop/ I have of this letter 
is obviousl/ a carbon and the letterhead of the 
corporation involved is not apparent although 
the letter is signed b/ Bruce R, Davis, president, 
I nust confess I don't know whal: coup any he is 
sigting as president of. 

Either D-Z or Security. 

A D-Z. 

(Document referred to was narked Defendant 
Trustee's Exhibit 34 for identification.) 

Q Let no show you what has now been narked 
as Exhibit 34 for identification. Are you familiar 
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with this docunentT 
A Yes. 

Q Did you see it at or about the date it is 

datedT 
A Yes. 

Q Was this typed in your office7 
A Yes. 

Q It is your belief this wau typed on D-Z's 
letterhead? 

A Yes. 

Q Can you testify with knowledge that D-Z in 
fact has its own letterhead? 

A Bruce Davis reached into his briefcase, took out 

D»Z's stationery and this letter was typed on it. 

Q You have an individual recollection of this? 
A Yes. 

Q Who wrote the letter, did Mr. Davis write 
it or did you write it? 

A I dictated it in his presence. 

Q What was your understanding as to the purpose 
of this letter? 

A That Cantor, Fitzgerald would take* 25,000 shares 

that it was presently holding in its nargin account 
and deliver it to the Columbia National Bank in 
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Chicago versus a payment of $62,500? 

Q You released 25,000 share:* from your margin 
account? 

A Right. 

Q To the Columbia National Sank of Chicago, 

right? 

A Correcto 

Q Were you under-margined at any time between when 
you made this release and the tine you were paid? 

A No. 

Q Did you look into that? 

A Yes, We were never underemargined in this 

account and never until up to and Including today. 

Q A3 fer as you were aware it the tine and 
up to and including the prosent tine were there any 
probleas in your doing whatever you did as set forth 
in this letter? 

A No. 

Q It misod no probleas as far as you we<e 

concerned? 

A Correct. 

MR. KANTOR: I will ask to have narked for 
identification as the next exhibit, I guess it 
must be a custoner's agreement• 
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(Document referred to wa:s narked Defendant 
Trustee's Exhibit 35 for identification.) 

MR. KANTOR: This docwent is not dated. 

MR. KILL: Me will see if we can provide 
you with a better copy. 

Q Have you ever seen Exhibit 35 for identifica¬ 
tion before? It is a two-page document, the front and 
the back? 

A Yes, I have. 

Q Do you know on or about what date Mr. 

Davis signed this docunent? 

A No. 

Q Do you know whether it was in April or 

May? 

A I don't know. 

Q Do you know at what point; you opened the 
account with D-Z Investment Coapany? 

A Yes. 

Q When? 

A At or around the tine of its formation. 

Q Do you know when that was ? 

A I don't recall. 

Q Mere initial purchases made in the name 


of Security Managenent? 
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A Yes, it was. 

Q And therefore, these securities were trans¬ 
ferred to the account of D-2? 

A That is correct. 

Q When the account was opened? 

A That is correct. 

Q And these initial purchases by Security 
were Bade on a margin basis, on the sane basis on 
which 

A Correct. 

MR. KAHTOR: If you can give us a better 
copy, fine. 

MR. KILL: We will try. 

Q When was the last purchase of NJB stock aade 
by D-Z or Davis? 

A A couple of days ago. 

Q Do you know whether subsctqueut to Friday 
afternoon any purchases were cade on behalf of Mr, 

Davis or any person, fim or entity related to D-Z? 

A Yes, I do know that no purchases were made. 

Q That is up to and including the prosent 
aonent? 

A That is correct. 

Q To your knowledge, when if ever did Mr. 
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Davis fora the intention to acquire control of NJB? 

A Three or four days before our neeting at Skadden, 
Arps. 

Q Unfortunately, I don't have that date in 

aind. 

A I only recall it by reference. I don't recall the 
date either. 

Q How did you learn of this intention? 

A He tf Id ne. 

Q What did he say to you, sir? 

A "HJB is the company that I want to acquire.** 

Q Did he use the word "control"? 

A Yes. 

Q Did he say "The company of which I want to 
acquire control"? 

A Yes, he said he wanted to Bake a substantial in¬ 
vestment in it. If he was going to Bake a large in¬ 
vestment in the company, he also wanted to control it. 

Q From this time, three or four days prior 
to the meeting at Skadden, Arps up to and including the 
present tine, have you become aware of any change of in¬ 
tention by Mr. Davis with respect to NJB? 

A No, I am not aware of any change of intention. 

Q As far as you know, he has got the saae 
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intention up and including the present tine? 

A That is correct« 

Q Have you read the various 15(d) 
filings, by that I nean the amendments to the 13(d) nade 
by D~Z up to and including the present tine? 

A I have read two such amendments.. 

Q Before I pursue that any irurther, I an looking 
for an additional document, 

I want to go off on a side issue for one 
moment< I want to put Exhibit 15 bad; in front of you and 
ask you as to whether or not you are aware of the reason 
why the deal or the proposed deal between Financial 
Resources Corporation and D-Z, which i.s the subject of 
this Exhibit IS, why that aborted? 

A On advice of counsel *■« 

Q Do you know what counsel and what advice ~~ 

A Yes„ 

Q Was it your counsel? 

A v , 

Q Was it also D~Z*s counsel? 

A Yos» 

Q One firm serving as both your counsel? 

MR, KILL: Was serving,, 

Q Was serving up to a certain point. 
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A Yes. 

Q At the time they rendered this advice, 
they were your counsel too, correct? 

A That is correct. 

Q You are sure of that? 

A Yes. 

Q On advice of counsel, this proposed deal 

of Financial Resources Corporation aborted? 

A Correct. 

Q Did you ever have any discussions with Mr. 
Davis as to the reason why this transaction with 
Financial Resources Corporation aborted, which 
discussions took place outside of the presence of 
counsel? 

A Ho. 

Q All your discussions with Mr. Davis were in 
the presence of counsel. Did you have any discussion 
with anyone else in the world other than counsel which 
discussions took place outside the presence of counsel as 
to the reasons why the proposed transaction with 
Financial Resources Corporation, which is the subject 
of Exhibit IS, aborted? 

A Yes. 

Q With whoa did you have such discussions? 
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A Other eaployees of Cantor, Fitzgerald. 

Q Who are these eaployees? 

A Larry Orbe and Paul Labb. 

MR. KANTOR: Do you contend those are priTi* 
leged? I don’t think they are, 

MR. KILL: Why don't you ask the question. If 
I a* going to assert the privilsgc, I will. 

Q What were you told by Mr. Orbe and Paul 
Labb? What were you told? 

A I wasn't told anything. I just discussed the 
problem with then. 

Q What did you discuss, what kind of problea? 

A The advice of counsel. 


* 


* 


* 
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Q Your testimony is you had no discussions 
with Hr. Orbe and Hr. Lubb independent of a discussion 
of the advice you were given by your attorneys? 

A That is correct, the context of our discussions 
were with respect to the advice of counsel. 

’MR. KANTOR: I vant to ms.rk as the next 
exhibit Anendment No. 5 to the 13(d)*s of D-Z 
with respect, to NJB. 

(Document referred to was Marked Defendant 
Trustee’s Exhibit 35 for identification.} 

Q I want to put before you all these documents 
sir. Th-'y are basically the initial 13(d) filing of 
D-Z with respect to NJB and the documents which amend 
that. Amendments 1, 2, 3, 4 and 5. 

For the record, we are putting before the 
witness is what has been marked, I an giving it to you 
in the order in which they occurred :in the ordinary 
course of business; Exhibit 7 which Is the original 
13(d); Exhibit 2 which Amendment No. 1: Exhibit 6 which 
is Amendment No. 2; Exhibit 9 which it Amendment No. 3; 
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Exhibit 17 which is Amendment Ho. 4 and Exhibit 26 which 
is Amendment No. 5. 

You have all that material in front of you. 

I want to know which of these documents, if 
any, you saw prior to my putting then in front of you. 

A My best recollection is prior to your putting 
these documents in front of me, I have looked at the 
13(d) schedule and Amendments No. 2 and Amendment No. 3. 

Q In other words, the original 13(d) and Amend¬ 
ments 2 and 3? 

A Yes. 

Q Did those cone out of your file? Did you 
have those in your file, sir? 

A Yes, 

Q To your knowledge, did you have Amendments 1, 

4 and S in your file? 

A No. 

Q Your testimony is you have never seen these 
documents before my putting them in iront of you? 

A That is right. 

Q The original 13(d) and Aiendments 2 and 3, 
at the time you read then, did you dc anything tc ascertain 
whether or not they were accurate? 

A No. 
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Q Did you call Mr. Davis and probe with him 
whether or not these documents, namely, original 13(d) 
and amendments 2 and 3 candidly disclosed in e complete 
fashion all that was required to be disclosed under 
’3(d)? 

A No. 

MR. KILL: Objection to the fora of the 

question. You have your answer. 

Q Did you do anything, sir, to obtain 
Amendments 1, 4 and 5? 

Amendment 5 I will grant you has been filod 
very recently, within the last few deya. 

A Excuse me, could you reread the question? 

(Record read.) 

Q Did you do anything to obtain copies of 
Amendments 1, 4 and 5 prior to my putting them in front 
of you? 

A Yes. 

Q You knew you had Amendments 2 and 3, correct, 
therefore, you knew you did not have Amendment 1, am I 
accurrate on that? 

A That is correct. 

Q Did you call anyone or contact anyone to 
get a copy? 
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A No. 

Q Why not? 

A My first thought was that there was no such 
filing as Anendnent No. 1; that Amendment No. 2 was 
really the second filing. 

Q In effect, you are sayin; that there was •- 
A I thought ay file was complete, having the first 
filing and Amendment No. 2 V 3. 

Q And after, getting Amendment No. 3, did you 
put that standing order with anyone, so to speak, that 
you be sent all additional copies, I mean copies of 
any additional amendments? 

A Yes, I have recently made such a request. 

Q Was that aade to counsel? 

A To D-Z*s counsel, and asked hin to send me copies 
as an accomodation. 

Q Prior to that, did you have any understanding 
or arrangement with anybody that you would get copies of 
the 13(d) filings? 

A Casual arrangements. That is apparently why he 
sent me Amendments No. 2 and 3. 

Q With whom did you have such arrangements, with 

Davis? 

A No, Mr. Russell of the firm of Rubin, Wachtel. 
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Q As you sit here today„ could you affirm under 
oath the 13(d) and all the amendments thereto, if you 
want to take the time to read them, are true and correct 
to the best of your knowledge? 

MRo KILL: I object to the form of the ques¬ 
tion* Do you want him to read Ihe amendments or 
not? 

Q Was the 13(d) and Amendmer.ts 2 and 3 to the 
extent you looked at then true and coxrect to the best 
of your knowledge? 

A To the extent that I looked *t theta, which I 
testified before that I glanced at them, the answer is 
yes. 


* 


* 


* 
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Q Did you ever review the original 13(d) cr 
th-s amendments you had, r.siaely two or three with a vie" 
lowrrds ascertaining whether or not thrse docuaerts 
conylied wth the applicable regulations? 

No, 

Q Die tiiere cose a tine when Hr-. Davis covaenced 
vo juy 3tcck of NJB through your coaper.y on the basis 
ct >or than on a aargin basis? 
f Yes. 

Q When did that take place, sir? 

A Recently* 

Q Do you know from whence the financing fer 
these cash transactions is coaing? 

A Ho* 

Q Did you ever inquire? 

A No. 

0 Nhen D Z switched to a cash basis, dll you 
seek to ascertain whether or not thoy had sufficient 
funds to buy on a cash basis? 

NOe 


A 
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Q Did you ask for an updated financial state- 
sent of D-Z? 

A No. 

Q Have you ever asked for a financial statement 
of DZ? 

A No. 

Q Are you aware of the so-called know-your- 
custoner rule? 

A Yes. 

Q Did you give any consideration under the 
know-your-custamer rule it was necessary for Cantor, 
Fitzgerald to have financial information with respect 
to D-Z? 

A Could you repeat the question? 

(Record read.) 

A Yes, 1 did give consideration, 

Q What was your determination? 

A That I must have known my customer. 

Q This is notwithstanding -the fact that you 
testified earlier that you appreciated the fact that 
D-Z was a shell corporation? 

A That is correct. 

Q Is it your understanding :hat Mr. Davis has 
personally guaranteed D-Z Corporate account with Cantor, 
Fitzgerald? 
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A Could you define what you Bean by guarantee? 

Q That in same way «*» I will define it this 
ray, sir. Do you have any understanding one way or the 
ether as to whether or not Mr. Bruce R. Davis has 
personally obligated himself in a legal enforceable 
way to anke good on purchases made by D-Z in th<5 
raste of NJB stock through you? 

MR. KILL: That calls for a legal conclusion. 
Legally enforcible way. 1 think this witness 
is incompetent to testify. 

MR, KANTOR: He is a lawyer, 

MR. KILL: Only a court can Bake th.it judg¬ 
ment. 

Q To your knowledge, does the *e exist any 
docunent or instrument signed by Mr. Davis that he 
will guarantee the D*Z account? 

A Ho. 

Q You senow what a guarantee is, don’t you? 

1 Yes, 

Q No such document exists? 

A No. 

Q Other than a written instno;:e;.-t, are you 
aware of any undertaking such as an oral undertaking 
or an informal undertaking that Mr. Davis will stand 
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good for D-Z*s purchases? 

A Yes. 

Q Is there such an undertaking? 

A Verbal assurances. 

Q When were these verbal assurances given? 

A At the beginning of our transactions with Mr. 

Davis. 

Q You are talking way back in April, correct? 
A Yes. 

q At that tine, you were financing on a 
Kargin basis, correct? 

A That is correct. 

q When you began to buy on a cash basis, did 
you ask for further assurances? 

A No, I don*t distinguish the two. 

Q Have you nade any inquiry o? Mr. Davis 
where he is getting the noney to make these cash pur¬ 
chases? 

A No. 

Q None, whatsoever? 

A None, whatsoever. 

Q As you are sitting here todt.y, you don't 
know where the noney is coning fron? 

A No. 


142 


A 1293 

Excerpts from Deposition of William P. Miller 

Miller 

Q Do you know whether he is borrowing the 

ooney? 

A I don’t know. 

Q Do you know whether he is borrowing the 
money on a secured basis? 

A I don’t know. 

0 Do you know whother anyone else who may be 
supplying him with money is borrowing the money? 

A 1 don’t know. 

Q Do you know whether anyone who may be 
supplying the money may be iborrowing money on a secured 
tnrsis? 

A Z have no knowledge. 

Q Ha e you given any consideration to whether 
or not you are under any duty to make inquiry in this 
area? 

A Yes. 

Q What consideration have you given t.i the 
subject? 

k I have thought about it. 

0 Did you discuss it with anybody? 

A Ho„ 

Q What was your thinking? 

A That he would pay for the stock. 
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- Q And that it was not necessary for you to 
ascertain whether or not he was borrowing the money or 
anyone was supplying him with money vas borrowing the 
money, is that correct7 

A I made that determination before I started purchasing 
any stock for him, whether on a margin account or a 
cash account. 

Q As far as you were concerned, you ore not 
interested in how Davis was raising this money other 
than as it involved you, is that correct? 

A That is correct. 

Q Did Mr. Davis ever advise you of his plans 
for NJB should he be successful in acquiring control 
of NJB? 

A Generally. 

Q When did he first advise you of those plans, 

sir? 

A He advised me of the plan before the beginning of 
the acquisition of any shares. 

'Q What was your understanding of that plan? 

A The plan was not only with respect to NJB, but 
with any company that was selected, that there were 
many alternatives open to him such as eliminating the 
advice, breaking the trust, merging it into his own 
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company and keeping it at status quo* 

Q Did he ever narrow down his plans to any 
one or limited number of alternatives as opposed to all 
the ones you mentioned? 

A No,, 

Q As you sit here today, do you krow /hether 
or not Mr* Davis has tiny specific plans with respect 
to any specific properties in the portfolio of >JBT 
A I have no such knowledge, 

Q One way or the other? 

A Dne way or the other* 

* * * 
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Q As you sit here today. aro you aware of aay 
plans of 0“Z Investment Ceapwiy, Mr. ilavir, witr respect 
to future financing of the purchase of KJ2 shares? 

A Yes. 

Q Nhat are you aware of, sir? 

A Discussions that he is having wr^th Source D. 

Q Other than any discussions which nisht be Gn 
the fire with Source D, are you aware of any other 
plans or discussions that are impending at the moment? 

A No, I don't recall any. 

Q Have you communicated to Mr, Davis in the 
last week or so up to and including the present time, 
any plans or ideas or thoughts of yours with respect 
to how he could gG about financing his purchase of NJB 
shares and the obtaining of control of NJB? 

A No. 
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